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INDIAN CHILD WELFARE ACT

TUESDAY, NOVEMBER 10, 1987

U.S. SENATE,
SeELECT COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 9:14 a.m., in roorn 485,
Rayburn House Office Building, Hon. Daniel K. [nouye (chairman
of the committee) presiding.
Present: Senators Inouye, Murkowski, McCain, and DeConcini.

STATEMENT OF HON. DANIEL K. INOQUYE, US SENATOR FROM
HAWAIY, CHAIRMAN, SELECT COMMITTEE ON INDIAN AFFAIRS

The CHAIRMAN. GGood miorning. OQur hearing this morning is on
the implementation of the Indian Child Welfare Act of 1978. It has
been nearly 10 yer ‘s since this act was enacted. An ample period of
time has new pa: 1 to determine whether this act and the courts
and agencies wh  administer it are meeting the expectations of
the C gress when the act was enacted.

This act is p-emised on the concept that the primary authority
in matters invo.ving the relationship of an Indian child to his par-
ents or extended family slhiould be the tribe, not the State or the
Federal Government. This is particularly true in rcases where the
chilc resides or is domiciled within the reservation or jurisdiction
of the tribe. The ac* is not limited to reservation-based tribes. It
extends to tribes in Oklahoma occupying lands within former res-
ervation areas, and it extends to tribes in native villages in Alaska
whose lands are not held in trust and are not within the former
reservation areas.

While the act recognizes the importance of the tribe and its pri-
mary authority in matters affecting the welfare of Indian children
and their families residing or doniiciled on their reservations, the
act does not operate to oust the States of jurisdiction in appropriate
cases. The act recognizes the traditional role played by State agen-
cies and courts where an Indian child or his family does not reside
or is not domiciled on the reservation. Thus, the act makes specific
provisions for transfers of cases from State to tribal courts and it
requires that States give full faith and credit to the public acts of
an Indian tribe.

With respect to cases over which the State retains jurisdiction, it
authorizes tribes to intervene in the proceedings and participate in
the litigation. It imposes certain evidentiary burdens in State court
groceedings, and it establishes placement prefereuces to guide

tate placements.
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The fundamental premise of the act is that the interest of the
child will best be served by recognizing and strengthening the ca-
pacity of the tribe to be involved in any legal matters dealing with
the parent-child relaticnship.

The clear understanding of the Congress when this act was en-
acted was that failure to give due regard to the cultural and social
standards of the Indian people and failure to recognize essential
tl}'}i_lﬁl relations is detrimental to the best interests of the Indian
child.

The high rate cf placement of Indian children in foster care or
adoptive situatiors reflects that the system existing prior to enact-
ment of this act was not serving the best interests of the Indian
children. The act is founded on the proposition that there is a trust
responsibility of the United States to provide protection and assist-
ance to the Indian children and their families and that the most
productive means of providing such protection is through the insti-
tution of the tribe itself. The purpose of this hearing is to deter-
mine the extent to which these objectives are being met.

Without objection, the opening statements of Senators Murkow-
ski and Evans will be placed in the record.

[Prepared statements of Senators Murkowski and Evans appear
in the appendix.]

The CHAIRMAN. We have divided the witnesses into five panels
for this hearing. Our first panel consists of the following: the ICWA
¢ ‘mmittee chairman of the Affiliated Tribes of the Northwest,
Shelton, WA, Mr. Gary Peterson; council member, Fort Peck execu-
tive board of Poplar, MT, Mr. Caleb Shields; the spokesperson of
the Alaska Federation of Natives, Anchorage, AK, Ms. Julie Kitka;
and the vice president of the Tanana Chiefs Conference, Fairbanks,
AK, Mr. Alfred Ketzler, Sr.

Will Messrs. Peterson, Shields, Ketzler, and Ms. Kitka take the
chairs?

Mr. Peterson.

STATEMENT OF GARY PETERSON, ICWA COMMITTEE CHAIRMAN,
AFFILIATED TRIBES OF THE NORTHWEST, SHELTON, WA

Mr. PETERSON. Good morning, Mr. Chairman. I appreciate the op-
portunity to be here today to address a concern that is critical to
the survival of Indian people nationally; that is, the well-being of
Indian children and Indian families. I am from the Skokomish
Tribe in the State of Washington, and I work for the South Puget
Intertribal plann.ng agency. We are a planning consortium that
does social and economic Jc'evelonment planning on behalf of four
small tribes in western Washington.

The tribes that I work for view a direct connection between our
ability to succeed economically and the stability that we find in our
communities, so they view a direct relationship between economic
development and resolving children and family problems in our
1communities. So they let me work on Indian child welfare prob-
ems,

I am not a social worker, but I have had the opportunity to work
with Indian social workers throughout the northwest over the
course of the last three years. I currently serve as the chairman of
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the Affiliated Tribes of Northwest Indians’ Indian child welfare ad-
visory committee, and also chair thc Northwest Indian Child Wel-
fare Association.

The message that I would like to bring on behalf of children and
families today is one of a sense of ucgency. I think from other
people who will be testifying later you will hear that an awful lot
of work has gone on among the Indian tribes, a lot of effort has
gone into protecting Indian children and families, and we view our
ability to successfuliy do that as a process, a cumulative process
that involves a lot of hard work and a lot of contributions from a
iot of different people, and we are hoping that this committee will
sense the urgency that we are trying to bring and take some
prompt action after the hearings today.

We are testifying on behalf of some amendments to the act
which we think will strengthen the act and make the job of the
protection of children easier for both the States and for the tribes
to do in the coming years. We would also like to see the positions of
the tribes strengthened in relation to how the Federal programs
are operated that benefit Indian children and families. The Bureau
of Indian Affairs and Indian Health Service, for example, we would
like to have more input on how they operate their programs.

The last piece, I think, of this problem is tribal courts, and we
are hoping that the committee will make some recommendations
and take some actions that will strengthen the tribal courts and
enable our courts to handle the case load that will develop as we
assert more and more control and as we do more and more with
problems that involve custody of Indian children in our communi-
ties.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Peterson appears in the appendix.]

The CHAIRMAN. Our next witness is Mr. Shields.

STATEMENT OF CALEB SHIELDS, COUNCIL MEMBER, FORT PECK
EXECUTIVE BOARD, POPLAR, MT

Mr. SuieLps. Thank you, Mr. Chairman. I am Caleb Shields of
the tribal council of the Fort Peck Assiniboine and Sioux Tribes in
Montana. I want to express my appreciation for cne opportunity to
testify on the Child Wnlfare Act.

Mr. Chairman, the Fort Peck Tribes have been very active in
matters affecting the welfare of their children. Two years ago we
made substantial revisions in our comprehensive tribal code, in
that portion of the juvenile code, which were designed to improve
adjudication of Indian child welfare cases. We recently completed,
after 2 years of negotiations, an agreement with the State that will
permit Indian children on our reservation to receive title IV(E)
payments for foster care and also requires the State to assist in
providing protective services to Indian foster children.

The agreement is significant in other respects as well. For exam-
ple, it recognizes our tribal courts’ jurisdiction over children who
are members of tribes other than the Fort Peck Tribes and pro-
vides that the State will recognize tribal foster care licensing stand-
ards for purposes of Federal foster care payments.

6 .
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Our comments on the act will follow the draft bill prepared for
this committee’s consideration by the Association of erican
Indian Affairs.

One of the most crucial sections of the act is the definition of
Indian child. The act currently limits this definition to children
who are members of, or eligible for membership in a tribe. The act
implies, although it is unclear on this point, that tribal court juris-
diction is limited to children who are members of that particular
tribe. This leaves out two crucial classes of Indian children: chil-
dren who are Indian but not eligible for membership in any tribe;
and children who are members of one tribe but reside on another
tribe’s reservation.

Abused, aeglected, and abandoned children who are members of
an India. coramunity should have their cases heard in tribal court
regardless of tribal affiliation. Otherwise, Indian children will con-
tinue to be placed in nou-Indian foster homes and lose their Indian
communities.

There is another compelling reason to recognize tribal court over
all Indian children. Some State courts want nothing to do with any
Indian children regardless of tribal membership. This is the ~ase in
Roosevelt County in Montana, which is on the reservation where
Fort Peck is located, where the local judge has refused to hear
cases involving Indian children even where those children are not
members of the Fort Peck Tribes.

In spite of this, the State social workers will not file these cases
in tribal court because at least until recently the State did not rec-
ognize tribal court jurisdiction over any children who were not
members of the Fort Peck Tribes. Congress must end this “Catch-
22" by acknowledging tribal court jurisdiction over all Indian chil-

dren.

The draft bili does not deal with children who are tribal mem-
bers but not members of the tribes on whose reservation they
reside. We suggest that a section be added to the bill to cover this
situation. The tribal court on the reservation where the child re-
sides should have concurrent jurisdiction with the court on the res-
ervation where the child is a member. The tribal court would
notify the membership tribe of the pending case and give that tribe
the opportunity to request transfer of jurisdiction. If the member-
ship tribe did not request transfer of jurisdiction within a reasona-
ble time or its request was denied, the other tribal court would
retain jurisdiction subject to the membership tribe’s right to inter-
verﬁe. e already use thi; procedure at Fort Peck, and it works
well.

The draft bill seeks to extend the pro..ction of the act to chil-
dren who are not members of any tribe as long as they are con-
cerned members of the Indian community. We agree with this com-
pletely. However, the definition of Indian child for this purpose
should include the requirement that the child be of Indian descent.
The act currently provides that where tribal and State courts have
concurrent jurisdiction, the State court must transfer a case to the
tribal court unless there is good cause to the contrary or unless
either parent objects. This part of the act has not worked as in-
tended. The good-cause requirement is vague and gives State courts
too much latitude to ref1se a tribal request for transfer. The draft

9
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will would delete the good-cause requirement and substitute sever-
al specific grounds for refusal to transfer jurisdiction.

We generally support this, but request one change: The draft bill
would permit a State court to refuse a petition to transfer if the
petition were not filed within a reasonable time. This should be
changed to give tribal courts and Indian parents a minimum period
of 30 days to request transfer. Otherwise, the reasonable-time re-
quirement will be abused by State courts. The draft bill would
permit parents to block transfer of jurisdiction to tribal courts only
if their objection to transfer were consistent with purposes of the
act. The Fort Peck tribes support this amendment. As demonstrat-
ed by the recent well-publicized case in Navajo tribal court, tribal
courts can handle even the touchiest cases in a fair and orderly
way.

An earlier version of the draft bill would have clarified that sec-
tion 102 of the act which applies to voluntary court proceedings as
well as involuntary proceedings. This means that the procedural
protections such as the right to court-appointed counsel, access to
records, and efforts to reunite the family would apply, to proceed-
ings where a parent seeks to give up the child on a voluntary basis.

The Fort Peck tribes support this proposal and urge that the
committee include it in the bill to be introduced. This change is
much needed for the simple reason that voluntary proceedings are
still abused by the States. Parents are persuaded to sign over their
children to foster ho:.ies rather than having a petition of abuse and
neglect filed against them. This is quicker and easier for the States
and also allows them to virtually ignore the Indian Child Welfare
Actt;e including such basic protections as notifying the Indian child’s
tribe,

The draft bill would add a new subsection (g) to section 102 of the
act. This subsection would provide that certain conditions, such as
inadequate housing and alcohol abuse, do not constitute evidence
that a chiid should be removed from his home. The thrust of this
section seems to be that conditions of poverty beyond the family’s
control should not result in removal of the family’s children.

We agree with this, but do not agree with t*e wording of the sub
section. First, we are concerned about including alcohol abuse on
the list. The role that alcohol abuse plays in abuse of children and
destruction of families should not be minimized. Second, the term
“nonconforming social behavior” is too vague and disiracts from
the focu on the family’s poverty.

We suggest that only the language about family and community
poverty be retained. The second sentence of the subsection requir-
ing a direct causal connection between conditions in the home and
harm to the child should be placed in a separate section. This new
section will ensure that parents are not penalized for any condi-
tions in their homes that do not adversely affect their children.

The act establishes preferences in placement of Indian by State
courts, both for foster care and adption. However, there is a good-
cause exception to these placement preferences. The draft will
would remove this general exceptior. and would substitute several
specific exceptions. The Fort Peck Tribes support this change,
which will provide better guidance to State couris.
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However, we suggest that the request by an older child for a
lacement outside the preferences be simply a factor, not a control-
in’ﬁ\factor, in the court’s decision.

e draft bill would also prescribe the efforts the Sta‘e must
make to locate a placement within the order of preference. We sup-
port this because State courts are too quick to claim that they
cannot locate a suitable Indian foster family, often after failing
even to contact the child’s tribe or members of his extended family.

The draft bill provides that notwithstanding any State law to the
contrary, State court judges can permit continued contact between
the Indian child and his family or tribe following an order of adop-
tion. The Fort Peck Tribes strongly support this amendment. The
amendment should be strengthened even more by a requirement
that non-Indian adoptive families be required to take steps to keep
the child in touch with her or his Indian heritage. We have entered
orders of this kind in the Fort Peck tribal court and have been
pleased with the results.

The act gives parents, custodians, and thz tribe tie right to file a
petition to invalidate a State court order if that order viclates par-
ticuiar provisions of the act. The rlacement preferences are crucial
to the pur of the act, and furthermore they are violated fre-
3uently. 'I‘ﬁe Fort Peck Tribes strungly support section 105 of the

raft bill which wou.! add violation of the pla:ement preferences
as grounds for invalidating State court orders.

Section 105 of the draft bill also provides that petitions to invali-
date a State court order can be brought in Federal court. We sup-
port this provision because in our experience State courts are very
slow to invalidate their own orders in Indian child welfare cases,
The draft bill would add a new section 101(f) to the act, providing
that nothing in the section 101 authorizes the State to refuse to
offer social services to Indians on the same basis that it offers them
to other citizens of that State. The Fort Peck Tribes strongly sup-
port this provision.

In Montana, the attorney general has used the act as an excuse
to rule that the State cannot provide services to Indian children
who are within tribal jurisdiction. Althow % we have made some
grogress on this issue through our foster care agreement with the

tate, there is still great reluctance to acknowledge a State’s obli-
gations to its own Indian citizens.

Now that the BIA social services budget is so limited, it is simpl
not realistic, much less legal, for States to assume that the B
takes care of all Indian social service needs. States must be re-
quired to provide needed services to Indians.

The Fort Peck Tribes have a concern about the Indian Child Wel-
fare Act grant programs for the grants that serve children on and
near Indian reservavions. Indian tribes and nrganizations have
equal priority. This has created problems for us at Fort Peck. Until
2 years ago, we were receiving grants to operate a foster homne li-
censing program. We jost that grant and at least other tribes lost
theirs as well in Montana. At the same time, an urban Indian orga-
nization began to receive a sizeable grant.

We have no objections to urban organizations receiving grants
for off-reservation programs, but we feel strungly that tribes should
have first priority to serve children on and rz2ar Indian reserva-
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tions. We need these grants to assist us in exercising jurisdiction
over our children. Tribes that have this direct and crucial responsi-
bility should have primary access to grant funds.
Mr. Chairman, I thank the committee for the opportunity tc tes-
tify, and 1 would be glad to answer any questions you might have.
[Prepared statement of Mr. Shields appears in the appendix.]
The I(()Hi\(mMAN. Thank you very much, Mr. Shields.
Ms. Kitka.

STATEMENT OF JULIE KITKA, SPOKESPERSON, ALASKAN
FEDERATION OF NATIVES, ANCHORAGE, AK

Ms. KitkA. Good morning, Mr. Chairman, members, ard staff.
My name is Julie Kitka. I am special assistant to the president of
the Alaska Federation of Natives. The Alaska Federation of Na-
tives is a statewide Native organizaticn in the State of Alaska, rep-
resenting the regional corporations set up by the Alaska Native
Claims Settlement Act, a number of the nonprofit regicnal associa-
gions in the State, and almost 98 percent of the villages within our

tate.

I am pleased to be able to testify here today on behalf of AFN.
We will be submitting written comments specifically on the techni-
calities of the amendments before you.

I wanted to bring to your attention today that this issue is one of
the most important facing Alaska Nativcs. I have been spending
considerable time working on our land-reiated issues and smend-
ments to the Alaska Native (Jlaims Settlement Act to try to resolve
the different 1991 issues, but the issues dealing with and affecting
Alaska Native children ranks just as high as the issues in protect-
ing cur land base.

Approximately 98 percent of all the litigation Alaska Natives are
involved in at this point are not dealing with our land and resource
issues, with subsistence or other related issues. The litigation is
dealing with Al..ka Native families and Native organizations
trying to protect their rights to keep Native children with their
families and extended ramilies. This is something that cannot be al-
lowed to continue—the tremendous litigation, cad the waste of re-
sources of Native people an ~ communities just to try to protect
children in their communities.

There is a whole complex array of prchblems dealing with chil-
dren in our State: 1) ike higher rate of alcohol abuse, 2) domestic
violence, 3) sexual offenses, and 4) the high number of Alaska
Native families which are split up by native men going into the
correctional system for a variety of reasons. All these have tremen-
d»hus impacts on the children in our State.

We would like to see a comprehensive approach dealing with the
social service needs and in strengthening ways of keeping Alaska
Native families together. We have several suggestions op this, and
one which goes beyond the scope of the amendments before you
today but which we feel is very important.

In the late 1960’s, Congress took a leadership role in establishing
a Federal field commission to take a look at the status of Alaska
Natives. We would like to urge this committee to take a leadership
role in having some type of commission or organization set up to do
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a field amination in the State of Alaska on the status of Alaska
Natives and their families.

We would like them vo report on what is going on in the commu-
nities. For examgie: what is causing almost 50 percent of the in-
mates in the State of Alaska to be ka Natives? Why are 50 per-
cent of all the Alaska Natives that are in the correctional centers
from one < 2a of the St :e? )

All these things combined are impacting our families and our
children. They are primary causes on vhy vur children are being
brought into th:: “tate system and in, either {-ster care or being
circulated arounc the State outside of native families.

This “~ld commission or whatever title you call it could come to
Alask. - d travel to the major regional areas in sur Staic and
some of vur villages and report back to the Congress their findings
and recommendations.

In addition, we would like the committee to consider funding a
statewide Indian child welfare coordinating project for Alaska Na-

ives. The purpose of this project would be to coordinate Alaska
Native positicns on these amendments, aud coordination of ICWA
issues ir our State, in order to deal witk the disparity among the
ions in our State.

er: are some areas in our State which are very well prepared
and are dealing with the implementation of the Indian Child Wel-
fare Act well. There are some ﬁosi*-ive things going on. We are very
pleased with Jhe Governor of the State of Alaska, and also Commis-
sioner Munson, who is going to be tesiifying later, in their efforts
in continuing negotiations for a model State-tribal agreement.

However, we do need a statewic2 coordinating project because
the disparity in the regions is such that those areas in our State
which need the ment or need better representation in dealing
with Indian child welfare issues are the ones that are not getting
the re?resentation. A statewide project would facilitate that, .spe-
cially for those areas of greatest need.

There are seve al other technical issues which we would like to
address. One dea ; with the whole area of concurrent jurisdiction
within the State. Jurisdiction deals with Alaska Natives and their
rights to tribal self-government. We feel this is an issue which
must be addressed by this con..ittee to riitigate our continuing
with this tremendous amount of litigation.

Local control of issues such as how native people raise their chil-
dren and address child welfare issues is absolutely essential. Our
councils in our villages must have the authority to make critical
decisions on the g'-*nd. Areas are remote and also because there
are real clinical benefits for local control and native councils being
able to make these decisions. When you are talking about commu-
nities being n;ﬂeped apart by al:ohol and drug abuse and all the
other factors, there is a tremendous healin% process that must take
place in our communities. Reassumption of concurrent jurisdiction
or local control will facilitate this healing which must take place in
our communities.

Another issue which must be addressed in the amendments is
the ability to_transfer children’s cases from uhe State courts to
tribal courts. Right now we don’t have many tribal courts in our
State, but there is a tremendous interest in developing competent
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tribal courts, and again with the idea of local control. We would

like to have a mechanism to facilitate the transfer, as different

areas become able tc deal with this on the local level. We would

Like to have the tools from the Congress in order to have this
appen.

Another issue is with voluntary proceedings. That, in our view, is
a major loophole in the Indian Child Welfare Act and one that
must be fixed. There is a tremendous amount of native children
which are leaving native families and communities and going to
non-native families through voluntary proceedings. This must be
addressed.

Anotner concern which is raised by a number of native organiza-
tions in writien testimony, deals with the issue of notice. Like I
mentioned earlier, we are involved in a State-tribal negotiations
process with the State of Alaska dealing with a lot of procedurai
issues. The notice requirement is a crucial component to the agree-
ments. Unless they are aware that the proceedings are taking
place, native nrganizations and villages aren’t going to be able to
participate.

We would like to have two tribal notices sent, one to the villages
and also one to the regional association (which may be providing
the technical assistance or the staff work on behalf of the villges).
Alaska is unique in that with all our villages we have regional as-
sociations which provide a lot of services and [acilitate things for
the villages. A dual tribal notice would ensure tnat we have native
representation at State proceedings that affect native children.

The last issue which I wanted to raise deals with the funding
issue in the Indian child welfare grant process. Right now it’s on a
competitive process, and basically with a competitive bid process,
you're talking about those groups which are best able to put to-
gether a funding proposal are going to receive ICWA grants.

We feel that indian child welfare issues, are spread throughout
our State and every single one of our areas should be entitled to
core fundirg or 'ndian child welfare and should not be competing
against one an  2r. Tre problems are different, hut the needs are
still there statewide. We would like to see a change instead of com-
petitive bidding, that there be a core funding established.

That concludes the concerns that I would like to address at this
time. We will be submitting written testimony which outlines the
specifics on the amendments before you. We pledge our utmost co-
operation, our legal counsel or whatever, to flesh out whatever
amendments that could help to make ICWA work better in A.taska.
Thank you.

The CHAIRMAN. All of your written statements will be made part
ot the record.

Thank you very much, Ms. Kitka.

Our next witness is Mr. Ketzler.

STATEMENT OF ALFRED KETZLER, SR., DIRECTOR, NATIVE
SERVICE TANANA CHIEFS CONFERENCE, FAIRBANKS, AK

Mr. KerzLer. Thank you, Mr. Chairman. My name is Alfred
Ketzler. I am director of native services for Tanana Chiefs Confer-
ence, a regional consortium of 43 interior Alaskan tribes. I have
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also been a board member of the Association on Am.>rican Indian
Affairs for the last 15 years. I wish to thank the committee for the
opportunity to address you today on the implementation of the
Indian Child Welfare Act.

In 1987, 8 years after passage of the Indian Child Welfare Act,
the problems which the act tried to rectify have worsened in the
State of Alaska. The 1976 survey done by the Association on Amer-
ican Indian Affairs which ultimately led to the enactment of the
Indian Child Welfare Act found that there was an estimated 393
Alaska Native children in State and Federal out-of-home place-
ment. In 1986 that figure had risen to 1,010, which represents a
256-percent increase. During the same period of time, the total pop-
ulation of Alaska Native children increased by only 18 percent.

The figures are even more disturbing when one considers that
the Alaska Native population is only 14 percent of the wotal Alas-
kan population. Yet, Alaska Native children make up 49 percent of
the State’s out-of-home placement. The disgroportionate adoption
of native children is equally appalling. For the year 1986, out of all
the children placed in adoptive homes by th: State of Alaska, 64
percent were Alaska Native.

As the figures indicate, the removal of our children from our
homes and culture continues at a rate that far exceeds our popula-
flion. The problems in Alaska continue to worsen for native chil-

ren.

After removal of the native child, his or her chances of being
glaced in a native home are not very good. At best, the child has a

9 percent chance in those areas of the State that are predominant-
ly native. In the more urban areas of the State those figures drop
to as low as 4 percent. These statistics, which are based on raw
data obtained from the State of Alaska, demonstrate that native
children are being removed from their homes and placed in non-
native 6placements at a greater rate today than estimated in 1976.
In 1976 Congress was alarmed. We believe that in 1987 Congress
should be outraged and take steps to strengthen ICWA and to stop
this in the future.

Tanana Chiefs Conference, Inc. has attempted to enforce the
ICWA, with only marginal success. Our region is one of the best in
placing native children in native homes. But still, over 54 percent
of our children in State foster care are in non-native homes. Sadly,
many of these children have relatives who are ca%a;ble of taking
care of them and have requested the children to placed with
them, but are denied by State officials.

There are some reasons why we have only marginal success. The
bgﬁest is the lack of resources. Title II funds available under
ICWA are competitive. Tribal programs are funded based on their
grant-writing ability, not on n or on the quality of the tribal
program. This means that tribal programs are sporadically funded
and we do not know if it will be funded from 1 year to the next. An
average child protection case will last for 2 years, but it is not clear
whether our tribal programs will survive long enough to provide
services to a child in tribal protective custody.

Our tribes are denied any Federal assistance for tribal foster
care. The State of Aiaska receives Federal support for the State
foster care under title IV(E) of the Social Security Act and may
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share that with tribes if it wishes. However, the State of Alaska
has decided not to negotiate any agreement which would allow
Federal assistance for cribal foster care. Consequently, our tribal
foster care is either voluntary or funded under some other program
for which the child right otherwise be eligible.

Another problem in our enforcement effort is the time litigation
takes. Often, if we challenge a placement in State ourt, the litiga-
tion takes between 2 and 3 years. TCC villages have beea faced
with the difficultnfroblem of overturning an adopticn on a foster
care placement only to find that the child has bonded to the foster
adoptive family.

Should the tribe remove the child, causing problem for the child
now, or allow the child to stay and cause the child pain in adoles-
cence and adulthood resulting from the child’s alienation from: his
or her people?

In considering litigation, the State will often engage in this type
of moral biackmail, asking the tribe to allow an illegal placement
and avoid causing the child the traums of uncertainty over his or
her future which proisnged litigation wil cause.

ICWA needs to be strengthened. Title II funding for tribes under
the act should be stabilized and allocated to tribes in & similar
manner as self-determination contracts, which is Public Law 93-
638. Federal foster (.re assistance needs to go directly to tribal
agencies and should not be subject to State veto.

Finally, the i0opholes and legal ambiguities that allow extended
litigation needs to be tightened to ensure that native children are
removed from their homes only when absolutely necessary and
placed in tribal foster homes or other native homes.

While these are our major general concerns, we will also submit
more detailed suggestions to the committee shortly. We thank you
for your interest and urge the committee to take action to
strengthen the Indian Child Welfare Act.
dix['I'he Prepared statement of Mr. Ketzler appears in the appen-

he CHAIRMAN. Thank you very much, Mr. Ketzler.
We will take a short recess. There is a vote pending at the
present time. I will be back in a few minutes.

nator MURKOwWSKI. ca[Yresiding] At the request of Chairman
Inouye, I would like to call the meeting back to order and proceed
with the agenda. It is panel one, I believe, Mr. Gaiy Peterson,
ICWA committee chairman, Affiliated Tribes of the Northwest,
Shelton, WA; Mr. Caleb Shields, council member, Fort Peck execu-
tive board, Poplar, MT; Ms. Julie Kitka, spokesgerson—spokeswom-
a}rlx, excuse me—for the Alaskan Federation of Natives, from An-
chorage.

We welcome syour testimony. I am going to have to be leaving
shortly for the State Department, so please excuse that. Your state-
ment, I gather, has been given, and there are some yuestions posed
by the chairman. Is that correct? I wonder if you could respond
with regard to private adoption agencies and how they handle
Indian children under the Child Welfare Act.

I guess we are interested in recommendations that Xou may have
to remedy a problem that has been identified. Could you identify
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the problem and what your recommendations would be? Julie, do
you want to tr’i:hthat one?

Ms. Krta. The mlem with voluntary proceedings is that it is
a loophole in the Child Welfare Act in which the notice require-
ments do not—or at least have been interpreted—not to be in
effect. We would like to see that the Native parent that is involved
in a voluntary proceeding have most of the same rights as a parent
in an involun ing. We would like them to have the
right to anoin counsel. We would like for the agency which is
% acilitate the voluntary adoption to have to show a strong
stan that culturally appropriate remedial and rehabilitation
services have been provided in order to try to keep the native
family together. Voluntary placement should be a last resort as op-
posed to a first option in dealing with a difficult family situation.

We feel very strongly that Native families should be given assist-
ance to stay together as a unit and keep Native children in Native
families and extended families. The voluntary proceedings is a
loophole in the act and that provision needs to be tightened up.

nator MURKOWSKI. What kind of legal representation is provid-
ed to native families in the child welfare proceedings as they are
currently constituted?

Ms. Kitka. Well, basically in Alaska not all of our villages and
regional associations have legal representation which deals with
Indian child welfare. We have several areas of the State which
have tribal lawyers who follow these cases and represent native
families in court on a day-to-day basis. However, there is stjll a tre-
mendous lack of legal repr- entation in these Indian child welfare
cases on behalf of native famiiies.

In addition, some areas of the State a native representative re »
resenting the village’s interests have been denied because they do
not have standing as a lawyer. They have been denied being able to
provide testimony, relevant facts or bringing in different witnesses.
b Sﬁnator MurkowsK!l. The last question—and the chairman is

ack.

Mr. Chairman, I have proceeded to just ask a couple of questions
of the witnesses.

My last question is with regard to adoption or proposed adoption
or placement of native children in non-native homes and the will-
ingness of non-natives to adopt or initiate proceedings . " adoption,
it 18 my understanding that that is something of a concern to the
native groups, in Alaska at least, where I have some familiarity. I
am wondering if there is a firm decision with regard to the place-
ment of native children in non-native families on a permanent-
adoption concept.

Ms. KiTkA. Prior to the implementation of the Indian Child Wel-
fare Act, thousands of native children were shipped out of the
State of Alaska and adopted by non-native families. The current
situation is that because of the Indian Child Welfare Act, they are
not shipped out of State but they are still circulated within the
State. There is a lot of procedural issues which have not been ad-
dressed in order to try to stop this and keep children in their com-
munities or with their extended families.

Until quite recently, the State of Alaska would have no qualms
in placing, for example, a Yupic Eskimo child with a Tlinget Indian
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family and think that they were in compliance with the Indian
Child Welfare Act. What you’re basically talking about is two dif-
ferent cultures. The State of Alaska has made vast improvements
in their implementation, but we have got a long way to go.

Senator Murgowski. Mr. Chairman, thank you for the opportu-
nit{ to pose my questions. I want to thank the witnesses, particu-
larly Mr. Al Ketzler, who is a long-time acquaintance of mine, and
Ms. Julie Kitka, both from Alaska.

The CHAIRMAN [presiding]. I thank you very much.

Senator Murkowskl. I have a statement for the record that I
would like entered, Mr. Chairman.

The CHAIRMAN. Without objection, so ordered.

Senator Murkowsk1. Thank you.

The CralRMAN. Throughout your testimony all of you have ex-
pressed concern over the large numbers of native children being
placed in non-native foster homes or permanently adopted by non-
native families. So that the record would be complete and so that
those who are not acquainted with the problem will understand the
reasons for your concern, I will call on all of you to tell me why it
is bad for native children to be placed in non-native homes.

The first witness, Mr. Peterson.

Mr. PerERSON. Mr. Chairman, I think there are many, many rea-
sons why it is a problem. I guess my non-social worker, non-profes-
sional response would be as a member of a reservation community.
Having lived in that community all of my life and in many cases
having known of families, where all of the children were adopted
or placed in foster care, and I remained in that community as
those children moved out.

Seeing many of those chi’ .ren finding their way back to our com-
munity as teenagers, as young adults, and just viewing the prob-
lems that they have had readjusting to getting back into our com-
munities, and in many cases being familiar with the children as
they were in non-Indian homes and the problems that they have in
those homes before they find their way back to our communities, I
think to me the problem is that the children find that they are not
fitting, that they don’t feel like they belong in the place where they
are.

I think they recognize that they are Indian, but they’re not sure
what that means. And when they come back to our communities, I
believe that they have been subject in a lot of cases to a lot of the
stereotypes that people have of Indians. So when they come back to
our communities and they’re trying to figure out how they belong
there, they lean on those stereotypes.

So in a lot of cases I believe that they think that if Indians drink,
which is one of the stereotypes of Indians, that then they're going
to drink the most, that they’re going to drink more than anybody
else does on the reservation, and they end up involved in extreme
activities like that that they believe are a part of Indian identity
just because of the stereotypes that they have been subjected to.

Until they find their way through that, they have a lot of prob-
lems. I think the reservation community is a place that can help
t}l:am find their way through that which they can’t get any place
else.
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The CHAIRMAN. I presume you are speaking of children being
placed in foster homes, returning to reservations?

Mr. PerersoN. Yes; And I think in a lot of cases children who
were adopted, when they reach a certain age and start deciding for
themselves who they are and what they want to be, find their way
back to our communities as well.

The CHAIRMAN. Mr. Shields.

Mr. ShiLbs. Mr. Chairman, I wouldn’t say that placement of
Indian children in non-Indian homes is all bad. Clearly, there are
cases where, even on the reservation at Fort Peck, Indian children
are adopted by non-natives within our communily. The same as
they are with foster home placement. Indian children are placed in
non-Indian homes in foster care, and some of them are good, some
are bad, just the same as with Indian foster parents.

I think what we have tried at Fort Peck is when children are
ﬁLaced in non-Indian homes, whether foster care or adoption, we

ve required that some contact be retained with the tribe of that
child, returned periodically to visit relatives.

One of our biggest problems that has to be addressed is the ex-

ding role of foster parents. If we had enough of those qualified
omes, chere wouldn’t be a need for all this adoption. If we could
have the expanded definitions of the extended family, which is one
of the amendments supported by the Association of American Indi-
ans to expand that definition, we wouldn’t have as much problems
as we do now.

But in any case, if there could be that requirement that the
Indian child would not lose contact with his tribe or his people, in
the adoption process, it would be much better for the child and for
the tribe and their extended family that reside either on or off the
reservation or near the adopted child.

The CHAIRMAN. Are you testifying that in Fort Peck the reserva-
tion retains jurisdiction over the child?

Mr. SHIELDS. Yes.

The CHAIRMAN. Even if he enters into a non-native foster home?

Mr. SHIELDS. Yes.

The CHAIRMAN. And that is by agreement?

Mr. SuieLps. Yes; in the adoption order.

The CHAIRMAN. And that child is required to return to the reser-
vation.

Mr. SuieLps. That’s correct.

The CHAIRMAN. On a regular basis?

Mr. SuieLDs. That is correct.

The CHAIRMAN. How often is that?

Mr. SHIELDS. At least once a year. In the summer months, where
this one child returns every summer for a short period of time.

The CHAIRMAN. Is that the same in other areas, Ms. Kitka?

Ms. Krtka. Your question was how do we feel about Native chil-
dren being adopted by non-Native families. We certainly realize
that in some limited circumstances that is necessary. We think
that there is a lot of circumstances in which it is unnecessary. The
disadvantage of Native children going into non-Native families is
what they miss out on. It’s not the care that they’re getting in the
non-native family, it’s what they’re missing out on.
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One of the factors, a part of being Indian and part of being
Alaska Native is the richness of the history, richness of the tradi-
tions, of extended families. For example, a child would miss out on
the different legends and stories which their grandfather might tell
them, or they’'d mss out on helping their grandmother do different
activities with their family, and in the community.

They would miss out on all the beautiful things about being a
Native, all the richness and diversity of their culture. They would
miss out on their language, especially certain traditional areas in
the State where English is a second language as opporad to a pri-
mary language. If a child is taken out of that area, tney will be
very confi because they will have had their early years of their
training in their home Native language. They will be going to an-
other situation which may have no appreciation for all the lan-
guage skills and the talents that that child has developed.

e most important concern for our children is the development
of a good self-esteem. We feel that with good self-esteem a Native
child can succeed and do anything that they want anywhere that
they want—but they’ve got to have a good grounding. In order to
* ve a good grounding, we think it’s essential that they stay within
© . Native community where people love them and care for them
and are able to give them that extra richness,

The CHAIRMAN. What if there were no foster homes in the vil-
lages and tribes?

. KitrA. There are foster homes, but there needs to be a con-
centrated effort to identify more families and get lists of these fam-
ilies and get them circulated throughout the area. If there is not a
family in a particular village, there are clusters of villages which
are of the same ethnic background, same 1 age, same culture,
and there are families in the neighboring villages. There can be
enough foster homes. Not enough attention has been on identifying
these Native families and circulating the lists around to the appro-
priate State agencies and Native organizations.

Native families are willing to be foster homes—they are just not
aware of how you go about it.

The CHAIRMAN. Would the Fort Peck arrangement improve the
situation?

Ms. KiTkA. Pardon me?

The CHAIRMAN. Would the arrangement that we find in Fort
Peck, where the children are required to return to the reservation
ona relg:::: basis, would that arrangement help your situation?

Ms. . Well, I think that in some aspects that would without
a doubt help. However, the practicalities of that, because of the
great distances involved in the villages in the State, it would prob-
ably be very cost-prohibitive. If you talk, for example, of a child
being in Anchorage and their home village is, for example, Kakto-
vik on the North Slope, the cost might be prohibitive. But I think it
would be a positive step.

The more logical step would be to keep the child in that regional
area, in one of those neighboring villages surrounding their home
village if there is no foster care, rather than having them be in a
more distant place from their home village.

The CHAIRMAN. Mr. Shields, who pays for the transportation?

Mr. SuieLps. The adopted parents.
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I would like to add, Senator, that we would prefer the increased
programs that foster home licensing on the reservation rather than
adoption. But there is a shortage of foster homes at the present
time, and until these other things happen, expanding of the ex-
tended families and things, and working out agreenients with the
States on payment and what not, there will be a need for adoptive
paren‘'s. But we would prefer expanded foster home programs.

The CHAIRMAN. I have my own reasons that native children
should to the greatest extent possible, be placed in native homes.
But I wanted to hear from you because nowhere in your testimony
do you tell us why it is bady to have native children placed in non-
native homes.

Mr. Ketzler.

Mr. KerzLER. Mr. Chairman, I guess I would have to equate that
as parallel to my own life, where I was a child of a German father
and a Athabascan mother, and what happened was that my father
died when I was very young. But I feel that I missed both parts of
the best of their culture. I don’t speak the language of the Indian
nor do I speak German. I end up with English, and I look at chil-
dren that are adopted out from native families to other races and
see that they lose both and they don’t fit into the other. Granted,
they can receive the love and so forth, put it doesn’t make up the
difference. The problem I had was that it took me well past my
21st birthday to understand who I am.

The CHAIRMAN. All right.

I am sorry I wasn’t here when my distinguished friend from
Allzlaska asked questions, but if he has asked these questions, just
tell me.

Mr. Peterson, you spent much time advising us of the inadequacy
of funding. Can you elaborate on what you mean by inadequate
funding, in what areas, and how much would make a difference?

Mr. PETERSON. Mr. Chairman, it’s been an ongoing problem of
not only inadequate funding but the way that the funding exists
and is managed.

The Bureat of Indian Affairs, for example, has a title II program
that provides money for tribes to operate Indian child welfare pro-
grams, but annually the Bureau makes an effort to cut that money.
It's $8.8 million for all the tribes in the nation. Every year they
have attempted to reduce that amount, as meager as it is. As
poorly as it meets the need, they have tried to reduce that amount.

So it hasn’t been consistent, and it brings into question the com-
mitment on the part of the Bureau to Indian children and families.
One year, for exainple, they attempted to reduce the budget by 50
percent, from $8.8 million to $4.4 million, which would have been

isastrous.

The other part of the process involves the competitive nature of
the program so that tri end up writing a proposal and they
don’t know from year to year whether their program will exist or
not. In some cases the tribes have even closed down a program and
then received funding and so they had to start the whole thing
back up again. That creates a lot of disrupticn in the management
of a program. It doesn’t enable the tribes o do any effective, long-

range type of planning.
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There is also a lack of tribal input into the funding process.
There was some money made available for fighting drug and alco-
hol abuse on Indian reservations, and the Bureau of Indian Affairs
and Indian Health Service were the agencies that were designated
to manage that program. Basically what happened is that they in-
creased the staﬁg at Indian Health Service and BIA to do what, I
don’t know. In the case of the alcohol money, they mandated child
protective service teams that will be Federal employees but we're
not sure about how effective those programs can be or how they’re
going to fit into the programs that we operate. So there have been
a lot of problems with it over the years.

The CHAIRMAN. I gather that the State of Washington and the
several tribes of the State are in the process of reaching an agree-
ment on how to implement this act?

Mr. PeTERSON. It took us four to five years, but we did work out
a very comprehensive agreement with the State. And as a matter
of fact, we are planning a signing ceremony of that agreement on
November 23 in the State of Washington with the Governor. The
agreement basically is going to implement the act. A group of
social workers in the State met to identify barriers to them doing
their job effectively, and they put together what they would pro-
pose as an agreement, and then we negotiated that with the State
of Washington.

There have been several spinoffs from that that invclve amend-
ments to State law that relate to foster care, for example, where
the State amended their laws to recognize the right of the tribe to
license foster homes and committed the State to make payments
for those licensed homes. The homes are licersed based on tribal
standards.

So we do have an agreement 1n the State, and we are real proud
of all the work that has gone into that and how comprehensive it
is, and we are in the process of implementing that agreement right
now.

The CHAIRMAN. With that agreement, would some of your con-
cerns still exist?

Mr. PeTERSON. I think that the agreement, again as a part of the
implementation process, in order for us to succeed, it’s going to
take a lot of commitments from other people. The State of Wash-
ington has met some of that commitment, the tribes have met a lot
of the commitment, and so we’re looking now to this committee, for
example. Yes, we will still have the concerns and will still need
some of the things that we are recommending—the amendments to
the act and some of the funding, resolving some of the funding
problems—to enable us to continue to meet the needs of Indian
children and families.

The CHAIRMAN. Mr. Shields, we were advised that recently you
had a rather bad case involving a group foster home in which num-
bers of minor native children were abused by the people running
the foster home.

Mr. SHiELDs. That’s correct.

The CHAIRMAN. I believe there was a criminal case, and these
people are now serving long prison terms.

r. SHIELDS. That’s correct.
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The CHAIRMAN. Can you briefly tell us the nature of this case
and how you hope to prevent its reoccurrence?

Mr. SuieLps. Mr. Chairman, this group home was established, I
believe, in 1971. This was prior to the tribes having any foster
homes, any type of l;(Jrogram. We have no other place to send chil-
dren, so they were kept in group homes with house parents. That

rogram at different times had up to 26 children in the three

omes that were available. That is when these incidents started oc-
curring. There was a man and wife, house parents in these homes,
watching and taking care of the children.

Since that time, with the foster care licensing program, there has
been less and less children placed out in that group home. In fact,
it has got to a point that for all practical purposes the group home
is closed now because they have no children to watch. All the chil-
dren are glaced in foster homes.

Nevertheless, there is still going to be a need for some type of a
group home because there are some children that cannot be placed
in foster homes; either because of their behavior or what not, you
know, foster parents don’t want the children.

So what we are looking at, whether they are neglected or abused,
and with that grant that we received through the Bureau of Indian
Affairs, we are looking at the research and evaluations that are
necessary to have a safe group home for children that cannot be
placed anywhere.

One of the things that we are looking at is rather than having
house parents, that we would have matrons watching those chil-
dren, to minimize instances of abuse, especially sexual abuse. We
feel that some type of a matron program would eliminate any
future incidence of that kind.

The CualrMAN. Do you have any program to monitor or super-
vise these homes, whether they be group or separate?

Mr. SnieLps. Well, under that memorandum of understanding be-
tween the BIA and the THS which we just implemented recently,
we have that abuse-and-neglect team, and we have the staff that is
provided under the MOU. We have a special prosecutors and inves-
tigators, counselors to oversee and prosecute any incidence of this
kind in the future.

The CHAIRMAN. But that team comes into action when abuse has
been made known.

Mr. SHiELDS. Yes; that’s correct.

The CHAIRMAN. Do you have any group that on a regular basis
would visit and monitor these homes?

Mr. SuieLps. The foster hosaes?

Mr. SHiELDs. Yes; we have that now. Between the BIA and the
tribal foster home licensing program—and I was going to mention
this on the funding aspect, we started out with the foster home li-
censing grant for a couple of years, and then being competitive or
not, we had lost the grant. Foster home licensing in that type of
program is so important to the tribes, and under our priority
system the tribe picked up that program under tribal funds.

Now, if the tribe was not able to do that, if we were unable to
continue a foster home program, we never would have been able to
get this agreement with the State providing foster care payments
and the protection services in line between the tribe and the State.
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But our present foster home licensing program, which is a tribal
program funded by the tribes, does do evaluations and home visits
to try to minimize any abuse incidents *hat might occur.

e AN. I ask this questior. ecause there are good and
bad foster parents and good and bad matrons. I think just as many
matrons have been involved in abuses as parents, and without any
sorl"tf of monitoring or periodic checking, these abuses will never
surface,

Mr. SuieLDs. Right. The group home, if it does reopen, would be
under the foster home licensing program, as I understand it.

The other thing that we’re looking at is we have a couple of orga-
nizations on the reservation—Voices for Children, for one—that
have really been helping the tribes and demanding oversights on
foster care and abuses and neglect. We would like to see that in
establishing oversight hearings on the reservation by the tribe, by
the tribal Government, that those type of things would be placed
within the court systems and the frograms to monitor activities, to
monitor qualifications and eligibilities of foster parents and back-
ground checks, you know, in-depth background checks. We hope
that with what is coming forward down to the Fort Peck tribes
now, that we would be able to make some big corractions that
weren’t there before.

e CHAIRMAN. You have established a program to assist victims
of sexual abuse, and it has been described as being a very good pro-
gram. Could you tell us what is involved in your program?

Mr. SuieLps. The neglect-and-abuse team has just started within
the last month. These were individuals who were recommended by
the tribe and hired by the Indian Health Service and ihe Bureau of
Indian Affairs, as I said, to investigate and prosecute child abuse
and neglect. Along with that is provided the counseling and follow-
up, the things that would be needed for these children.

One of the important things of that neglect team, I think, is
going to be sort of a team that is going to be working primarily for
the benefit and protection of children and not to be controlled by
anKa{action which may exist on the reservation, whether it be
tribal Government or the community. They are there to do a job,
and that is to protect the children.

The investigation is, I think, the real important aspect of the
abuse and neglect. Before, there was always poor investigation, in-
vestigation that never took place when it should have, and for dif-
ferent reasons. I think the enforcement part of that neglect and
abuse is going to be the key to deter future incidents.

The CHAIRMAN. You have reached an agreement with the State
of Montana. Is it j’ust with your reservation, or does this cover all
other reservations?

Mr. SuiELps. No; it's just with the Fort Peck Reservation because
we have been negotiating with the State for about two years.

The CHAIRMAN. Are the other reservations doing the same thing?

Mr. SuieLps. I think they may be on that track now, Senator. At
least we would hope, because you have to look at children all over
the State. It is a problem trying to get the State to agree to such a
negotiated ment. We would rather, Senator, have funds
funded directly to the tribe. You know, if that ever came about, we
would prefer that. But in the meantime we thought it necessary
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that we take the lead in Montana to resolve those problems be-
tween our tribe and the State to provide the things that are neces-

sa%for them.
e CHAIRMAN. So, under this agreement, the cost of support for
the child is borne by the State?

Mr. ShieLps. Yes; also, part of that agreement, as I hed in my
testimony, I believe, is the recognition of our standards for foster
care.

The CHAIRMAN. And the State makes direct payments to foster
parents?

Mr. SHIELDS. Yes.

The CHAIRMAN. Not through the tribe?

Mr. SHiELDS. No; directly. Especially where the children are not
members of the tribe.

The CHAlrMAN. I would now like to ask our Alaskan representa-
tives. I am nut certain whether my friend from Alaska asked these

uestions. But am I correct that 96 percent of urban native chil-
ren have b¢ 2n placed in non-native homes?

Mr. KerzLER. Yes; well, it depends on the area that you look at
in Alaska. But that is the numbers that we received from the
State, and our determination is that either 96 are non-native or
four percent are placed in native homes in urban areas.

The CHAIRMAN. And that 40 percent of native children in reser-
vations or in native villages have been placed in non-native homes?

Mr. KerzLER. Yes; that would be about 49 percent.

The CHAIRMAN. It is 49 percent. Do you have any procedure or
program by which you monitor or assume jurisdiction over these
children?

Mr. KerzLER. A few of our villages have set up their tribal courts
now, and they have assumed jurisdiction over some of the children.
But the majority of them, the villages that we deal with, don’t have
this system. So that what happens is that with one agency in Fair-
banks that deals with a huge area covering the whole interior of
Alaska, and to give 1gou an idea of how big it is and the cost, to go
from Fairbanks to Holy Cross, which is our furthest village, costs
$572 round-trip air fare, plus it takes a whole day to get there.

So the problems that we have in trying to monitor or sending
pe’tl{ﬁle out to investigate these cases is just tremendous.

e CHAIRMAN. Is the placement of these children under the M
risdiction of the State courts?

Mr. KerzLER. Well, again it depends on if the village has a tribal
court. That the State has recognized, after losing a couple of cases
in the State Supreme Court and the Ninth Circuit Court, that the
‘t’ribal courts do have jurisdiction. But in others, the State has juris-

iction.

The CHARMAN. Ms. Kitka, if I recall, you stated that you are
having troubles with tribal courts in Alaska?

Ms. KrmkA. Yes; it's my understanding that the only tribal court
which the State recognizes is on Annette Island, the Metlakatla
tribal court, because they are a recognized reservation. The other
tribal courts are having difficulty with the State as far as recogniz-
ing whatever decisions they make. Our overall goal is we would
like——

The CHAIRMAN. Why is that?
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Ms. Krrka. Well, the State does not at this time recognize con-
current jurisdiction. There has been a couple of court cases which
have basically come out—and this is also what the State of Alaska
has argued in court briefs—that there are no tribes in Alaska, that
Public Law 280 took care of the issue of tribes in Alaska, the
Alaska Native Claims Settlement Act took care of tribes in Alacka
and that there is no Indian country.

So the whole issue of jurisdiction is something that causes tre-
mendous litigation in a State in which you have native villages and
native organizations saying, ‘“Yes, we have some rights under this
act,” or, “We want to assert this and we want to assert that,” and
the State coming back trying to beat you back down.

We are involved right now and for the last year and a half,
almost 2 years, involved in negotiations with the State of Alaska
on some State tribal agreements. And basically we are very pleased
with that process. Governor Sheffield and the past administration
was instrumental in getting that started, and Governor Steve
Cooper has continued on with this.

Basically, what we are working toward is a working document
which would implement some of the procedural things under
Indian Child Welfare between the villages and the State. But there
is a couple of key issues which aren’t being addressed in the negoti-
ations, and that deals with the funding issue, the jurisdiction issue,
and tribal courts. The tribal courts, like I said, it has been one of
our goals that every single village council or cluster of village coun-
cils or regional area should be able to handle their own child wel-
fare matters. That has been kind of our goal.

In addition to that, we would like to see those areas that are in-
terested in setting up tribal courts either on a village level or on a
cluster level or a regional area be able to be recognized with con-
current jurisdiction so that if they are to the point where they ar2
able to actually handle child welfare matters in a very competent
manner and a very responsible manner for the native peonle in
thalt area, that they be allowed to use that as a form of local con-
trol.

The CHAIRMAN. Would the so-called draft bill suhmitted by the
Association of American Indian Affairs address and cure the prob-
lem you bave just cited?

Ms. Kitka. I think it will go a long ways. We are submitting
written testimony which would basically address some of the tech-
nical things in that proposed bill. It's my understanding that there
is a little bit of confusion because of the jurisdictional issue being
such a question mark in our State at this time, the fact of whether
cr not Alaska native villages fall in the fact of being Indian coun-
try or not Indian country or what have you, the amendments the
way that they are need a little bit of technical work.

at we are not suggesting is jumping completely into the whole
tribal governance jurisdictior: issue completely, but basically trying
to get some tools to villages in order to try to make this act work
in Alaska. Like I said, we've got some technical changes that we
think can make these amendments work better for Alaska.

The CHAIRMAN. Senator McCain.

Senator McCaIN. I have no questions, Mr. Chairman.
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The CHAIRMAN. Well, I thank you all very much. If you do have
written statements that you wouKi like to submit, please do ~o, and
these statements will be made part of the record.

Our second panel consists of the deﬁuty to the assistant secretary
of the Bureau of Indian Affairs, Ms. Hazel Elbert; and the associate
commissioner of the Division of Children, Department of Health
an'gh Human S:&ces. Ms. B:etsty Stewart. G N

e committee appreciates your participation in this earing
this morning. May I call upon Ms. Elbert?

STATEMENT OF HAZEL ELBERT, DEPUTY TO THE ASSISTANT
SECRETAR™ (TRIBAL SERVICES), BUREAU OF INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR, WASHING" . N, DC, ACCOMPA-
NIED BY LOUISE REYES, CHILD WELFARE 3PECIALIST; KAREN
gOCﬁERT. l(!JHILD WELFARE SPECIALIST; DAVID ETHERIDGE,

Ms. Evert. Thank you, Mr. Chairman, members of the commit-
tee. ] am pleased to be here méhtx‘; rewrt on the progress in the
implementation. of the Indian Child Welfare Act of 1978. The
Indian Child Welfare Act of 1978 recognizes that the tribe has the
primary authority in matters affacting the welrare of the Indian
children and their families residing on their reservations.

The act is not limited to reservation-based tribes, however It ex-
tends to tribes in Oklahoma occupying lands within former reser-
vation areas and to Alaska Natives. The act recognizes the tradi-
tional role of State agencies and courts where an Indian child or
his family does not residc on a reservation, and has specific provi-
sions for transfers of cases from State to tribal courts.

Il?esmto where ¢ Stﬁtae retains jurisd‘iictpi::t, the t:ct ax}xlthimzest;g
tri intervene in the roceedinﬁs an icipate in. ‘he litiga-
tion. It impoe~s certain ew%entiary burdens L1 State court proceed-
ingstsand establishes placement preferences to guide State place-
ments.

Title I of the act focuses on legal issues, including individual cus-
tody proceedings, lega! representation in custody matters, and reas-
sumption of jurisdiction.

We are aware that these procedures have been the basis for liti-
%ation in recent years, although we arz not purties in those cases.

ou may be aware of the highly publicized case of the Navajo boy
who was adopted by a non-Indian family in 1980. The birth-mother
later filed suit on the basis that proper proceJdures were not fol-
lowed, and the Utah Supreme Court agreed. In 1986 the case was
returned to the jurisdiction Jf the Navajo court to decide the best
placement for the child. We are pleased that a settlement has been
reached between the parties that uppears to be a reasonable ar-
rangement for all concerned.

though the Navajo case has been the most publicized, it has

.ot been the only case taken to court under Title I of the act. Al-

though the procedures under Title I we believe are clear, it may ve

many years hefore all States and tribes are aware and fully under-
stand theru.

The primary reason Indian cnildren are separated from their
families and enter into foster care systems is because of child abuse
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or neflect For the month of August 1987, 15 percent cf the total
complaints of possible child abuse and neglect involve.idphysical
abuse, 69 percent involved neglect, 12 percent involved sexual
abuse, and 62 percent involved alcohol or substance abuse.

Although we do not have statistical data to identify the number
of Indian child custody p: i handled nationwide on an
annual basis, the information available which most closely reflects
this number would be the total number of Indian children in foster
or out-of-home care. As of June 30, 1986, that number was 9,123.
We currently have an interagency agreement with the Department
of Health and Human Services to complete a study on children in
out-of-home placements. The draft findi of that study indicate
that 52 percent of the children were under State care and 48 per-
cent were under tribal Indian organization or BIA care.

The BIA and IHS have cooperatively developed child protection
teams and procedures and reportin% requiremeuts. They have been
developed to easure that reports of suspected child abuse and ne-
glect are handled in a timel{'hmanner and to assess any immediate
threat to a child’s safety. The teams will include social service
agencies in communities and provide them an opportunity to share
information and resources and plan for children and families in-
volved in child abuse and neglect situations.

We have also entered into an interagency agreement with the
Department of Health and Human Services to fund model sexual
abuse treatment and prevention programs on the Hopi and Fort
Peck Indian Reservations.

Title II of the act authorizes the Secretary of the Interior to
make grants to Indian tribes and tribal organizations to establish
and operate Indian child and family service programs. In fiscal

ear 1987, 128 grants were funded with a total appropristion of
8.8 million Currently, 48 percent of the I\frants are mustiyear

ants and the remainder are single-year. Muitiyear grants were
initiated in 1986 and the current multiyear cycle will operate
through the 1988 funding cycle. The multn{year grants were devel-
oped out of recommendations originating from the 1984 oversight
hearing. This procedure has been successful, so we are currentllf'
considering accepting only multiyear applications when the mul-
tiyear cycle begins in fiscal year 1989.
Title III of the act requires State courts to provide the Secretary
of the Interior with a copy of any decree or order in an adoptive

lacement of an '.dian child and authorizes the release of such in-
ormation to th.: child at the e of 18, in order to be enrolled in
his or her tribe. Attached to my written statement is the list that
identifies the total number of adoptions by State.

However, States have not been diligent in their reporting, and
recent contacts with individual States indicate this may be a seri-
ous undercount. OQur area offices have been directed to contact all
States in their jurisdiction tc obtain more accurate information.

Title IV of the act required a report to Congress on the feasibili-
ty of providing Indian children with schools located near their
homes. This report has been completed.

The information we have prc¢ ‘ded today is very limited and
highlights only some of the concer.. in addressing Indian children
and families. We believe that the indian Child Welfare Act has
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made a difference in meeting the needs of Indian children in need
of foster and out-of-home placements. We are aware that the com-
mittee staff has circulated to the tribes draft bills to amend the act.
We did not receive these bills until just last week and, therefore,
have not had time to review them. We would be most pleased to
provide our comments at a later date.

Mr. Chairman, this concludes my prepared statem~nt, and I
v};/:uld be happy tc answer any questions the commitiee might

ve,

[Prepared statement of Ms. Elbert appears in the appendix.]

The CHAIRwAN. Thank you very much.

As the title of the act indicates, the Indian Child Welfare Act, we
are concerned with the welfare of the native Indian child. From
that vantage point, all of the witnesses who appeared before you
expressed concern over the large number of native children being
ﬁlaced in non-native foster homes or adopted by non-native fami-

es.

From the standpoint of the welfare of the child, can you tell us if
it is in the interest of the child to be placed or not placed in non-
native homes? What is desirable?

Ms. EnBert. That is a very difficult question to answer. When
you consider that, as some of the witnesses testified here this
morning, that you have an alcohol and substance abuse program in
a lot of the homes that ,eaches 89 percent, and yet you have chil-
dren that are being abused and neglected and the whole objective
is to keep the family together, that is ideal if you can do that. But I
think you have to weigh each case on a case-by-case basis to make
sure that you are not subjecting the child, trying to keep him with
the family, to a worse situation than if you put him in a non-
Indian setting.

I think it’s important that the child retain as much of his culture
as he possibly can if that is feasible to do without subjecting the
child to so many things to deal with that complicates his life. My
feeling is that if a non-Indian setting is going to provide tlat child
love and care, an education and is going to make sure he is well
taken care of, that is just as good a setting as if the child were kept
in the Indian setting, if he is going to be subjected to all of these
other things that complicates his life as well.

The CHAIRMAN. In the case of Alaska, the testimony is that only
four percent of the urban native children is placed in tribal homes
and the rest are placed in non-native homes. Is the situation so bad
in Alaska that only four percent of the children could find homes
in the native environment?

Ms. ELBerT. Mr. Chairman, since we don’t really have a lot of
involvement in the placement of these children, I don’t know what
all is taken into consideration in making those placements. We are
really not involved in the placement part of this act except if the
courts are not able to locate the child’s parents or to jdentify from
which tribe that child is desc..nded. It is only then that the bureau
gets involved in placement situations.

The CHAIRMAN. Would you be in favor of establishing tribal
courts in the Alaskan Native villages?
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Ms. ELsgrT. Mr. Chairman, that is a much bigger question than I

am pre to answer here. I think you could have a whole hear-
ing on that question.
e CHAIRMAN. Who can answer that?

}IlVIs. ELserT. I don’t believe there is anyone here with me today
who can.

The CHAIRMAN. Well, will you have the Assistant Secretary pro-
vide an answer to that?

Ms. ErperT. | will mention to the Assistant Secretary that the
committee would like to have a response to that question.

The CHAIRMAN. Have you received a copy of the so-called draft
bill that these people have been testifving on?

hMls)inEmnn'r. I believe our legislative office has. I have not seen
the bill.

The CHAIRMAN. Has your legislative office made any recommen-
dations on that measure for or against?

Ms. ELBERT. I don’t believe so.

The CHAIRMAN. Will you ask them to submit a statement indicat-
in%atsheir support or mmsufport of the measure?

. ELBERT. Surely. As I indicate in my statement, we would be
glad to make comments on *he bill.

[ll‘.gformation to be supplied appears in the appendix.]

e CHAIRMAN. All witnesses have indicated a lack of funding.
Can you tell us something about funding?

Ms. ErBerT. Funding for 1987 we received an alz)gropriation of
$8.8 million for title II of the act. And we funded 128 grants, I be-
lieve, with an average grant of about $69,000. We try as best we
can to make sure that the proposals are e%uitably funded, and they
are funded, we think, on a need, merit, and performance type basis.

I do believe that some of the comments that some of the wit-
nesses made about who gets funded and who doesn’t get funded has
some basis. It depends on how good a proposal writer you are as to
vhether or not your proposal receives funding. If you are a good
proposal writer—and there are a lot of good pro writers out
there—quite naturally your proposal is going to look a lot better
than one that isn’t put together quite so well.

The CHAIRMAN. So you are telling me that the merits of the case
are secondary, that it depends upon how well someone has com-
mand over the Queen’s e?

Ms. ELerT. I think that's true not only in this situation but any
situation where you have moneys that are awarded on a pro
type basis. It depends on how good the proposal writer is.

e CHAIRMAN. Do you grovide a program to assist tribal offices
to write these applicaticns?

Ms. ELsrrr. We provide technical assistance to any tribe that re-
quests our assistance in putting together a proposal.

; The"CHAIRMAN. Why don’t you help them write those application
orms?

Ms. ELBerT. We do provide technical assistance if they ask us.

The CHAIRMAN. Do you believe that the amount that was appro-
priated, that $8-plus million was sufficient?

Ms. ELBERT. The $8.8 million allowed us to fund all of the appli-
cants that received a favorable score. However, we did fund them
at a reduced level. If we had had more dollars, we would have
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funded them at a higher level than we did. I don’t believe there
}verée. any that applied and made the score that did not get some
unding.

The CHAIRMAN. There is a difference between some funding and
appropriate funding. Is the amount sufficient to carry out the
intent of the program: to serve the welfare of the Indian child?

Ms. }mem Having to fund at a reduced level, it obviously is not
enough.

The CHAIRMAN. What would have been sufficient?

Ms. ELBERT. I believe the number of requests and the amounts
involved that we have gotten have over recent years averaged
around $13-14 million.

The CHAIRMAN. Before proceeding, would you identify your as-
sistants there?

Ms. ELBERT. Yes; this is Louise Reyes, who is a child welfare spe-
cialist in the Social Services Division of the Bureau of Indian Af-
fairs; and Karen Eckert, who is also a child welfare specialist.

The CHAIRMAN. Then from your testimony, you have been able to
provide 60 percent of the requested funds?

Ms. ELBERT. Of the $8.8 million? Yes, sir, that’s what we were
appropriated.

e CHAIRMAN. But it’s 60 percent of that which was needed; is
that correct?

Ms. ELBERT. Is 60 percent of the $8.8 million?

The CHAIRMAN. Yo. said that the full amount would have been
$14 million.

Ms. ELBErT. I said based on the number of applications that we
have received and the dollar amounts involved, 1t amounts to about
$13-14 million—I stand corrected. The requests, the total amount
of the requests that we re cive each year have averaged about $14
million since the inception of the rogram.

The CHAIRMAN. Of the $8.8 million, what amount was utilized for
grants?

Ms. ELBERT. All of it.

The CHAIRMAN. All of it?

Ms. ELBERT. Yes, sir.

The CHAIRMAN. No administrative costs?

Ms. ELBERT. We do not take administrative costs out of the $8.8
million. It all goes to grants, except for this year we did do some
mandatc.y child protection team training.

The CHAIRMA?.. How much is that?

Ms. ELBERT. About $20,000—about $200,000.

The CHAIRMAN. Do you on a regular basis monitor this program?

Ms. ELBeRrT. The child welfare program, yes, we send our social
workers—Karen, Louise, and others that we have on the staff—
who go out periodically to monitor the grants.

The CHAIRMAN. To all of the areas?

Ms. ELBERT. We try to get to them—we did not, I don’t believe,
maj:e all of them last year because we did not have adequate staff
to do so.

The CHAIRMAN. May I ask how many reservaticns were moni-
tored last year?

Ms. ELsErt. Eight Erantees in Sacramento, two in Juneau, and
two special ones—eight in Sacramento, three in Juneau and spo-
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radic reservations throughout the rest of the country. But I don’t
know in total how many. We would have to gather that informa-
tion and provide it for you.

The CHAIRMAN. How ma;gr grantees did we have?

Ms. ELBERT. There are 128.

The CHAIRMAN. Out of 128 you were able to monitor eight in Sac-
ramento, three in Alaska, and sporadic throughout the country—I
don’t know what sporadic means.

Ms. ELBERT. We estimate about 10 percent of the grantees.

The CHAIRMAN. You were able to monitor 10 percent of the
grantees?

Ms. ELBerRT. That is what our estimate is, that we monitored
about 10 percent of the grantees.

The CHAIRMAN. Are you satisfied that the remaining 90 are
being implemented in a proper fashion?

Ms. ELBERT. I can’t say that I am, no, sir.

The CHAIRMAN. Thank you.

Senator McCain.

Senator McCAIN. Thank you, Mr. Chairman.

Ms. Elbert, I am somewnat surprised to see that the degree of
noncompliance by the States, where according to Title III of the act
they are re«iuired to provide the Secretary of the Interior with a
copy of the Indian decree or order in an adoptive placement of an
Indian child. And I noticed the list that you provided shows ve
little reporting, especially ir my own home State of Arizona, whic
in 1979 had 13 an4 then there has been none o~ a maximum of
three ever since.

How do you account for that?

Ms. FLBERT. You mean for the fact that the States don’t report?

Senator McCaIN. Yes.

Ms. ELBERT. I sup the State s{\;:tems have a lot to do with it.
There are a lot of things that fall between the gaps in any situa-
tion, and I imagine that when it comes to notifying the BIA that
we have an adoptior situation going on, it’s something that just
doesn’t occur to them to do.

We try as best we can to keep those people informed who are in-
volved in adoptions to the requirement that the BIA be notified in
these situations. We have a newsletter that we put out every
month that goes to all of the tribes, State organizations, the State
court S{lstems and what have you. And I would presume it’s just an
oversight on their part.

Senator McCAIN. Do you have any ideas as to how we can get
their attention?

Ms. ELBerT. Well, we are continuing to address it ‘n >ur newslet-
ter, Linkages, that goes out every month, and we have had discus-
sions about deveioping an awareness program =o that \ ‘e can make
those who are involved in Indian child welfare a little more aware
about the requirements of the law and what is incumbent upon
them to do.

Senator McCaIN. Well, let me suggest that we might ?et the at-
tention of the States by threatening to withhold their funding in
some way. I think it’s very hard for us to get a handle on this situ-
ation if we don’t know what’s going on in these cases. Perhaps you
can provide us with some recommendation, because although I'ap-
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reciate your newsletter, I think it’s pretty obvious ‘hat there has
n no improvement. In fact, looking at these numbers as I see
them, there has been an actual decline in some States in reporting.

Ms. ELBert. That is probably an issue that we can address in re-
viewing the legislation that I understand has been drafted.

Senator M%fm. Good. Can you estimate how often cases which
are similar to the Holloway Carter are filed?

Ms. ELBERT. How often such cases are filed? We would have no
way of knowing, since there is no requirement to notify us when a
case is filed.

Senator McCaiN. Does the BIA play any role in assisting this
particular child in this situation?

Ms. ELBERT. No; we answered quite a bit of correspondence on it.

Senator McCaIN. Has the department ever requested interven-
tion by the Justice Department in a Child Welfare Act case?

Ms. ELBERT. I believe we have requested intervention in a case
prior to the act and one since the act, and we have had some in-
volvement in a third situation.

. Senator McCAIN. Has the BIA offered an opportunity for tribes
to be involved in the development of child protective procedures?
Ms. ELBERT. I presume you are talking about the child protection

team effort that we have ongoing. We developed the procedures in

coordination with the Indian Health Service, and we ha= had
oversight hearings on them once. We are in the process now of
having follow-up meetings that would involve the tribes.

The tribes do have an opportunity to become involved in the
child protection effort at the local level. They can actually be a
member of the child protection team, if I am not mistaken.

Senator McCaIn. Sptaff tells ine that when you requested the Jus-
tice Department intervention, that the Justice Department refused
to intervene. Is that true?

Ms. ELBERT. That’s correct.

Senator McCAIN. What wera their stated reasons for doing so?

Ms. ELBERT. I am not sure of that. { would have to check with
legal counsel.

This is Dave Etheridge.

Senator McCAIN. Would you state who you are, sir?

Mr. ETHERIDGE. David Etheridge, solicitor’s office.

Senator MCCAIN. Thank you. Could you provide us with that in-
formation?

Mr. ETHERIDGE. They sent us a letter, which I think has been
fairly public. They didn’t feel that there was a substantial Federal
interest involved in that particular case that would Jjustify Federal
participation in it.

Senator McCaIN. Would you provide that letter that you received
so that it can be made part of the record, please?

Mr. ETHERIDGE. Yes, I will.

g:formation to be supplied appears in the appendix.)

nator McCaIN. This appears to me, Mr. Chairman, that our

Justice Department has a trust responsibili’tf\i]in that area, clearly.
I have no more questions, Mr. Chairman. Thank you.

The CHAIRMAN. Thank you very much.

Ms. Stewart.
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STATEMENT OF BETTY STEWART, ASSOCIATE COMMISSIONER,
DIVISION OF CHILDREN, YOUTH AND FAMILIES, DEPARTMENT
OF HEALTH AND HUMAN SERVICES, WASHINGTON, DC, ACCOM-
PANIED BY PHYLLIS NOPHLIN, PROGRAM ANALYST

Ms. StewaRrT. Thank you. Mr. Chairman, Senator McCain, I am
very pleased to have this opportunity to appear here today to dis-
cuss the implementation of the Indian Child Welfare Act and how
the Department of Health and Human Services has coordinated ac-
tivities with the Bureau of Indian Affairs to assist in achieving the
goals of the act.

I am here representing the Children’s Bureau, which is located
in the Administration for Children, Youth, and Families in the
Office of Human Development Services [OHDS), the Department of
Health and Human Services.

The Children’s Bureau administers the child welfare services
program under title IV-B of the Social Security Act and has a
longstanding interest in child welfare services for Indian children
and their families. The Indian Child Welfare Act of 1978 is the ex-
pression of this Nation’s policy to protect the best interest of °
Indian children and to promote the stability and security of Indian
families. It established standards governing the removal of Indian
children from their families, encouraged the placement of such
children in foster or adoptive homes which reflect the unique
values of Indian culture and held that no adoption of Indian chil-
dren would be legal unlers a tribal court concurs.

We fully support the liw’s emphasis on tribal jurisdiction over
Indian child welfare matters and efforts to preserve the child’s cul-
tural heritage. Our support for the act and its goals has been dem-
onstrated in a number of ways. Most notably, we have facilitated
agreements between States and Indian tribes and have undertaken
several joint projects with the Bureau of Indian Affairs. In addi-
tion, we have used OHDS discretionary grant funds to provide seed
money and training for Indians working in the child welfare field.

Th.ese contributions, in turn, are perhaps best seen in the context
of the lerger role that the Children’s Bureau plays in providing
child welfare services to all children in need of them. Many of the
principles of the Indian Child Welfare Act are similar to the re-
quirements of the Adoption Assistance and Child Welfare Act of
1980, Public Law 96-272. This landmark legislation established a
new foster care and adoption assistance program under title IV-E
of the Social Security Act and modified the title IV-B child welfare
services program to improve protections and services for children.

The goals of Public Law 96-272 and the goals of the Department
in administering this legislation are as follows: first, prevention of
unnecessary separation of children from their parents; second, im-
proved quality of care and services to children and their families;
and, third, permanent homes for children through reunification
with their parents or through adoption.

Our philosophy, simply stated, is that, if possible, all children
should stay with their parents. If they are in foster care, they
should be reunited with their parents, and if they cannot stay with
or be reunited with their parents, they should be adopted.
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Therefore, in recent years we have put major emphasis on the
provision of family-based services to prevent foster care, prompt re-
unification of children who are in foster care, and the adoption of
children with special needs.

Under Public Law 96-272, the Secretary of Health and Human
Services makes grants to States for child welfare services and may
q‘x;‘ovide direct funding for child welfare services to Indian tribes.

ibal grants were first awarded in 1983. In 1987, 35 tribal organi-
zations received grants totaling $432,679 under section 428 of the
Social Security Act. )

To be eligible for funding, a federally recognized tribe must be
delivering child welfare services under an Indian self-determina-
tion contract with the BIA and must develop a chiid welfare serv-
ices plan through joint planning with ODS Children’s Bureau staff.
Joint planning, which is required by the law, means tribal and Fed-
eral review and analysis of the tribe’s current child welfare serv-
ices program, analysis of the service needs of children and their
families, identification of unmet service needs to be addressed in a
plan for program improvement, and development of goals and ob-
Jjectives tce achieve those improvements.

Our reiigsnal office s have met un an annual basis with
Indian tribes to out joint planning. We believe that the plan-
ning effort is a worthwhile undertaking because it gives the tribes
the leadership role in assessing their needs and in developing suita-
ble resources. With the tribe’s concurrence, joint planning also
offers the opportunit! to include both the State and the BIA in the
planning process and provides an opportunity for the development
of cooperative agreements concerning the provision of these serv-

ices.
The ﬁﬁovision of services to Indian children and families, particu-
larly children and families on reservations, varies depending upon
relationships between the tribes and the States. In some States
there are good relationshipe between States and tribes. In other
States, however, tribal-State relations tend to be problematic.

The problemn of divided or uncertain legal jurisdiction and re-
sponsibility for intervention and provision of service has long been
recognized. One solution pro has been the development of
triba:-State ments on Indian child welfare issues, slgelling out
State and tribal responsibility for action and funding. Past agree-
ments were supported by both ACYF and the Administration for
Native Americans, but tended to be narrow in scope. For example,
an agreement that the State would contract with the tribe to devel-
op and maintain native Americ .n foster homes on the reservation:
1}1 Stéatt: could have a different agreement with each of the tribes in
the State.

Recently, however, the American Association of Indian Affairs
has worked with the State of Washington and an association of
Washington tribes to develop a comprehensive agreement covering
alrlogggects of Indian child welfare and defining responsibilities an
P ures in all circumstances.

This agreement, vs;'iﬂ'ned by the Staw: and almost all of the 26
Washington tribes, will be the focus of 2 meeting that we will spon-
sor this winter with representatives from the American Association
of Indian Affairs, the: State of Washington Indian desk, and the
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tribal association to present information on the development and
implementation of this agreement. At this meeting we will bring
together the Administration for Native Americans, the Administra-
tion for Children, Youth, and Families, the Bureau of Indian Af-
fairs, congressional staff, native American organizaticns, and other
national organizations,

It is our oge;llthat this agreement will serve as a model for other
States and tribal associations around the country.

In a number of other Indian child welfare areas we and the
Bureau of Indian Affairs have engaged in collaborative efforts to
improve services to Indian children. For example, in September
192?5 ACYF and the BIA jointly contracted for a study of ti.c preva-
lence of Indian children in substitute care. The study also exam-
ined the implementation of the Indian Child Welfare Act and rele-
vant portions of Public Law 96-272 as they affect Indian children
and tneir families. This provides a systematic national examination
of the effects of the Indian Child Welfare Act.

The purpose of the study was to determine the number of Indian
children in substitute or foster care across the country and to
obtain data about their placements and case goals. The study was
also designed to learn how States, tribes, and BIA agencies are
working together in an effort to comply with the legislation and to
determine what successes and problems are affecting its implemen-
tation.

Data collection for the study was recently completed. An ex-
tremely high veturn rate for the survey was achieved from States,
tribes, andg BIA a%encies. Preliminary findings indicate that ap-

roximately 9,123 Irdian children were in substitute care in 1986.
‘he final study is expected to be available in January 1988,

Other examples of collaborative efforts between ACYF and BIA
include BIA participation in two ACYF advisory boards which are
appointed by the Secretary of HHS, the National Advisory Board
on Child Abuse and Ne%lect, and the Advisory Committee on
Foster Care and Adoption Information.

BIA staff has been detailed to OHDS to work on Indian child
welfare issues. For several years, BIA staff have served on OHDS
grant review panels, and OHDS staff have served on BIA grant
review panels in the area of Indian child welfare.

The Children’s Bureau participated as a member »f a BIA task
force on child abuse and neglect, which advised BIA in its develop-
ment czd implementation of local child protection teams.

One recent outcome of this interagency collaboration has been a
formal interagen~y agreement under which HHAS transferred
$200,000 of fiscal year 1987 child abuse prevention f.nds to the BIA
to be used on two reservations, including Fort Peck, with special
problems of child sexual abuse.

From 1985 to 1987 OHDS has funded approximately 66 discre-
tionary grants totaling over $4 million to address a wide variety of
Indian child welfare issues. Some proi'ects were focused on dev (;p-
ing cooperation between States and Indian tribes. Others were fo-
cused on prevention of out-of-home placements and improving child
protective services on indian reservations.

Grants provide training for Indian students interested in work-
ing in child welfare services and for Indian practitioners already
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working in this area. Still other projects were designed to help re-
solve problems of chemical dependency, school dropouts, and run-
aways.

These OHDS discretionary grants, it must be emphasized, are for
developmental purposes only. Grants made by the BIA under the
Indian Child Welfare Act are designed {0 fund direct service deliv-
ery. The discretionary grants made by OHDS complement BIA ef-
forts by providing seed money for future service improvements.

In closing, the Department actively supports the Indian Child
Welfare Act and the pnuciples it embodies regarding the preven-
tion of family separation, the promotion of family reunification,
and the central role of Indian tribes in deciding these issues. Al-
though we have not yet completed our analysis of the draft bill pro-
posx by the Association of American Indian Affairs, we appreciate
the opportunity to comment on draft legislation affecting the De-
partment of Health and Human Services.

Mr. Chairman, that concludes my prepared remarks. I wuuld be
happy to respond to any questions.

[Prepared statement of Ms. Stewart appears in the appendix.]

The CHAIRMAN. Thank you very much, Ms. Stewart.

Your statement is a very fine one. I very much agree with your
second paragraih, in which you say, “The Indian Child Welfare
Act of 1978 is the expression of this Nation’s policy to protect the
best interests of Indian children and to promote the stability and
security of Indian families.”

The purpose of this hearing is to determine whether the Nation’s
policy has been appropriately implemented.

You foilow this by indicating, “We fully support the law’s em-
phasis on tribal jurisdiction over Indian child welfare matters and
these efforts to preserve the child’s cultural heritage.”

Are you disturbed or concerned with the statistics that we just
received from Alaska that 96 percent of Native Indians in urban
areas find themselves in non-Native homes?

Ms. STEwaART. Yes; I think that everyone here would have to
have some concerns about such an extremely large percentage.

I can say, in general, we have had some difficulty in obtaining
accurate statistics.

We are hopeful that the study we funded jointly with the BIA
will give us some additional information that will help to inform us
more spccifically about the numbers of Indian children in adoption
and foster care throughout the country, including Alaska.

We feel that the information that we will gain from this study
will be very helpful to us and others in addressing this problem.

The CHAIRMAN. Are you also concerned with the statistic that 49
percent of native children on reservations are being placed in non-
native homes?

Ms. STEWART. I think, sir, that I would have to know more about
some of the specifics of why this is happening. It seemed to me in
the earlier testimony that while there was concern that children
were not being placed with Indian families, there was also a feeling
that children who were placed with non-Indian families on reserva-
Eom still had opportunities to maintain-and retain their cultural

eritage.
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The CHAIRMAN. You have said the following: “Most notably, we
have facilitated agreements between States and Indiar tribes.’

How many agreements have J'ou facilitated?

Ms. StewART. I am sorry I don’t have that exact number, but I
would be glad to provide it for you.

The CrAlrMAN. Well, how many agreements do we have between
States and tribes? I gather that there are just about two of them; is
that correct?

Ms. STEWART. Two?

The CHAIRMAN. Yes; one with the State of Montana and the
other with the State of Washington.

Ms. STEwWART. I am sorry, could I just have a moment?

ause. ]

%e CHAIRMAN. I am talking about the title IV money.

Ms. STEWART. Mr. Chairman, we know that a number of agree-
ments have been negotiated between States and tribes. Some have
been negotiated in the past and have not been continued. Some are
in Ylace currently. I cannot give you an exact number now, but we
will be very glad to provide that information to you. But certainly
there are many more than two.

The CHAlrMAN. Without these agreements, the funds, title IV
funds, go from your office to the State and it is the State’s discre-
tion whether they pass it on to the foster homes. Is that correct?

Ms. STewART. I am sorry, sir, are you speaking of title IV-E
funds?

The CHAIRMAN. Yes.

Ms. STEwART. Yes; you are correct, the title IV-E fi-nds go direct-
ly to the States, and 1t is the State’s decision to determine who ad-
ministers those funds. And you are also correct that State and
tribal agreements make it possible for tribes to assume responsibil-
ity for Indian children in foster care. With such agreements, tribal
or%anizations are more likely to feel that there is an equitable dis-
tribution of title IV-E money, which is, as you know, related to
those children who are in the foster care system who are AFDC-
gligible. That includes Indian children as wel! as non-Indian chil-

ren.

The CHAIRMAN. In other words, if the States refuse to recognize
the jurisdiction of the tribal courts, the moneys are not passed
through?

Ms. STEWART. It is my presumption that it is the State’s responsi-
bility to make those determinations, yes, sir.

The CHAIRMAN. Would you think it would be a better arrange-
ment, as suggested by the Association of American Indian Affairs
that these grants be paid directly to the tribes?

Ms. STEWART. We received this pr&Posal only late last week and
have not had a chance to review it. We have, however, had a legis-
lative proposal suggesting that social services block grants provide
money that would go directly to the tribes. So we would be support-
ive of that.

The CHAIRMAN. Can you provide us with your review and your
recommendations on this draft bill?

Ms. STEwART. Yes; I will make your wishes known to our legisla-
tive staff, yes, sir.

(Information to be supplied follows:]
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In response to the Committee's request for the number of
agreements the OHDS has facilitated between States and Tribes, we
have the following information coi..cerning Staie-Tribal IV-E
agr.cménts. Although there are many issues a ound which States
and Tribes may vish to enter into cooperative agreements,
information was -ought only on title IV-E agreements which allow
Tribes to assume responsibility for the foster care placement of
Inaian children while the State provides the foster care

maintenance payment with Federal participation.

Following is a

State-Tribal listing of current IV-E agreements and agreements
Regional office staff indicate they have

under negotiation.

facilitated all the listed agreements with Tribes except the
Sisseton/Wahpeton, and Cherokee in North Carolina agreements.

State

Arizona
Florida

Minnesota

New Mexico

North Carolina

Nor th Dakota

ERIC

Aruitoxt provided by Eic:

Current IV-E Agreeunents

Tribes with

Tribes with Pending
IV-E Agreements

Gila River
Seminole

Six Bands of the
Chippewa Nation
White Earth

Bcise Fort
Leach Lake
Fond du Lac
Grand Portage
Mille Lacs

Zuni

Navajo
Laguna

San Felipe
Ramah Navajo

Cherokee
Devil's Lake Sioux
Sisseton/Wahpeton

Three Atfiliated
Standing Rock

39
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o Jicarilla
O Acoma
o Santo Domingo




State

Oklahoma

South Dakota

Washington

ERIC

Aruitoxt provided by Eic:

|

85

Tribes with

Current IV-E Agreements

Tribes with Pending
IV-E Agreements

00000000O0O

(]

Comanche
Cheyenne/Arapaho
Ponca

Pawnee

Tonkawa
Otoe~-Missoula
Ft. Sill Apache
Apsentee Shawnee
Apache

Choctaw

Sisseton/Wahpeton

Kickapoo
Seneca Cojuga
Caddo
Wichita
Delaware
Cherokee

000000

0 Joint agreement
with 26 Tribes in
State

The proposal by the American Indian Affairs
Association 1s under review by the Department.
When we have completed our review, we will

provide the commitiee with our recommendations.
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The CHAIRMAN. You have indicated that, “The provision of serv-
ices to Indian children and families, particularly children and fami-
lies on reservations, varies depending upon relationships between
tribes and the State. In some States there are excellent working re-
lations, with joint planning and Indian tribal involvement in fund-
ing decisions. In other States, however, tribal-State relations tend
to be problematic. The problem of divided or uncertain legal jutis-
diction and responslblhty for intervention and provision of services
has long been recognized.”

Could you give us an assessment of these excellent working rela-
ticns and what States are involved, and the problematic relations
and the States?

Ms. STEwART. Ar. jou asking ine for a listing of the States that
have good relationships and those that don’t?

The CHAIRMAN. Yes,

Ms. STEWART. | am not really prepared to give that information,
no, sir.

The CHAIRMAN. But you testified to that.

Ms. StewarT. Yes, sir; bi't I was not prepared to give you an
actual list of those States that we think work well.

The CHAIRMAN. Did you have a list?

Ms. STEWART. I don't know that we actually had a written list.

The C1ARMAN. If you don't have a list, how can you tell us "hat
some are excellent and some are problematic?

Ms. STEWART. Members of our staff and staff in our regional of-
fices who work with various States and tribes provide us with this
isnformation. But I am just not prepared to talk about individual

tates.

The CHAIRMAN. Will you provide us with a list?

Ms. STEWART. I will make every effort to do so, yes, sir.

[Information to be s:pplied follows:]
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In response to the Committee's request for a 1l.st 2f Tribe-State
relations both excellent and problematic, we provide a brief
assessment from four regions with significant Indian populations.

Region VI New Mexico has experienced both good and problematic
rela’ions with various Tribes. The guality of the
re) .tions seem to change frequently as both State
and Tribal administrations change frequently.

Oklahoma has gone from bad relations with Tribes
three or four years ago to what is described as an
excellent relationship today. Over the last two or
three years more and more of the sribes in this
State describe the State's openess and willingness
to work with them.

Region VII There are no title IV-E agreements with Tribes but
there is a negotiated agreement between the State of
Kansas and the Four Tribes of Kansas Consortium to
provide services, including foster care. (The
agreement is a purchase of service contract not a
title IV~E agreement.) The regional office was
involved in agreement facilitation and describe the
State-Tribal relationship as excellent.

Region VIII Many States in this region have been wrestling with
various problems regarding services to Indian
children on reservations. In the face of
diminishing resources, discussions have developed
between the State agencies and the BIA area offices
regarding which agency will provide child welfare
services to Indian child:en.

Region X Alaska will soon have agreements with Tribes in
place. Biggest problem here is that Tribes have 13
corporations of over 250 villages and each village
wants their own agreement. Regional Office is
helping tacilitate.

Oregon 1s working on an agreement with Tribes,
Regional Office is helping to facilitate.

Washington has good relationship with Tribes. DSHS
has an "Indian Desk" with 4 or 5 employees which
de2ls with Indian Issues, The State is in the
process of nogotiating a joint agreement with 26
Tribes. The process of negotiating this agreement
has forged a new and more productive State-Tribe
relationship. As a result of this agreement Tribes
will be involved 1n every aspect of child welfare
service delivery to Indian children.

Fa
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Aruitoxt provided by Eic:




Q

38

The CHAIRMAN. You have indicated that you consider the ar-
rangement worked out with the State of Washington shculd serve
as a model for other States. Is that the official position of your
agency?

Ms. Stewarr. In support of this agreement we are sponsoring a
meeting so that those who worked out this agreement can present
it to others within the Administration that are involved with
Indian affairs and to other national organizations. We do feel that
it presents a real breakthrough in States and Indian tribes working
together on the comprehensive development of services for all
Indian tribes. We in the Children’s Bureau are very supportive of
this agreement and would like to see other States make similar ef-
forts. Yes, sir.

The CHAIRMAN. Thank you very much, Ms. Stewart.

Senator McCain.

Senator McCAIN. Mr. Chairman, I noted that both our witnesses
have not had an opportunity to review the legislation, and I
wonder when they will be able to review and provide their recom-
mendations to the committee.

First, Ms. Elbert, I guess you might comment?

Ms. ELBERT. In about 3 weeks.

Senator McCAIN. Ms. Stewart.

Ms. Stewarr. I don’t have a specific timeframe to give you, sir,
but as soon as possible.

Senator McCAIN. Well, I guess I should ask next how long before
this hearing were you notified that we would have the uearing?

Ms. StewARr. I'm sorry?

Senator McCAIN. How long ago were you notified that you would
be asked to appear before this committee?

Ms. StEwART. I think, sir, about 1 week or 1% weeks ago.

Senator McCAIN. I have no further questions, Mr. Chairman.

The Cramrmax. I thank you very much.

Ms. StewART. Thank you.

The CHAIRMAN. The next panel, we have Ms. Michelle Aguilar,
from the Governor’s Office of Indian Affairs, the State of Washing-
ton; and Myra Munson, commissioner in the Department of Health
and Social Services, of Juneau, AK.

Ms. Aguilar and Ms. Munson, I am sorry I can't stay for the
heari:g. I have to report to another committee, so our distin-
guished friend from Arizona will be presiding from now on, Sena-
tor McCain.

Thank you very much.

Senator McCAIN [presiding). Thank you, Mr. Chairman.

Ms. Aguilar and Ms. Munson, if you choose to summarize your
statements, please feel free to do so, or if you choose to read your
entire statement, also feel free to do that. Please proceed.

STATEMENT OF MICHELLE AGUILAR, GOVERNOR’S OFFICE OF
INDIAN AFFAIRS, STATE OF WASHINGTON, OLYMPIA, WA

Ms. AGUILAR. Thank you. For the record, ny name i8 Michelle
Penoziequah Aguilar. I am the Executive Director of the Gover-
nor’s Office of Indian Affairs for the State of Washington.
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Prior to my current position I served as the Indian child welfare
Program Director for the Suquamish Tribe. This is the second
Indian child welfare oversight hearing at which I have testified. In
order to address the problems that are inherent in the act, and
that have allowed Indian children to continue to lose contact with
their cultural heritage, and in tribes continuing tc lose their chil-
dren; it has been our positior, that it is imperative to develop
amendments to the act, now.

It is also imperative that Indian children receive appropriate
services, and that is directly related to funding. At the hearings in
1984, the witnesses spoke to the need for noncompetitive, crnsist-
ent Federal funding for ICWA programs.

At one point we were receiving, I believe the figure is, $9 million
something; we are now at $8.8 imilion. In 1984 we asked for some-
where around $28 million; that was asked by the National Associa-
tion of Native American and Alaska Native Social Workers. The
bureau has testified that there are 128 grants currently funded.
There are 280 Federally recognized tribes, to my knowledge, in the
United States and there are approximately 220 native villages.
Less than a third are Iran and funded for 1.C.W. programs.

Plus, we also have native American children who are not receiv-
ing what I consider culturally relevant services because they
belong to treaty tribes that have no Federal recognition at this
point. I'm sure that there are alse Indian children that belong to
Statg—recognized tribes that would benefit from more appropriate
services.

The State, in working with the tribes, have found that inad-
equate funding is one of the major reason for inconsistent services
for Indian children. Coupled with a lack of clarifving amendments
to the act, it is a major cause of continuing ~unfusion and litiga-
tion.

The State, at the request of tribal social workers, began the proc-
ess of negotiating a tribal-State agreement, and in the last two-and-
a-half-years have arrived at what we feel is probably the most com-
prehensive Indian child welfare tribal-State agreement in the
Nation. It addresses the same ar~as as the Association on Native
American Affairs’ proposed amendments.

The Secretary of the Department of Social and Health Servicee
for the State, Jule Sugarman, is quoted as saying that: ‘ This agree-
ment represents a most significant impressive partnership, which I
fully support. This agency is committed to the terms, conditions,
and obligations contaired in the agreement.”

The agreement is acting as a blueprint for Statewide policiet in
the treatment of Indian children. It goes beyond the ac: in recog-
nizing Indian children. It picks up children that might have fallen
thiough the cracks previously. Most of the tribes in the Stat> are
in the process of going through their councils, getting resolutions
so that they can officially sign une agreement.

Those tribes that at this point do not have social service "ro-

ams, or don’t feel that they can enter into the agreement official-
y, will in fact, benefit from the agreement being iu place. This
agreement basically is the new policy of the State in regards to
service provision for Indian ¢’ '‘dren. In effect it states: “This is
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how, from the day forward, we will treat all Indian children within
the State of Washington.

In mtiawritten testimony there are several areas, philosophical
areas, t the State of Washington has determined is in the best
interest of all citizens, and primarily Indian children. I won’t read
those to you, as you have them in the statement.

One of the outcomes of the negotiation process in the agreement
was the development of legislation that provided a meuns to make
payments for Indian licensed foster care. Basically, the bill causes
the State to recognize the foster care standards of Tribal foster
care licensing agencies. Those standards are, of course, in compli-
:rn&e with Federal regulations and include additional tribal stand-

Payments will come th;ngh the State and be made directly to
tribally licensed foster families. That will reduce duplication of
services by State social workers and tribal social workers.

I think that the State of Washington is doing and has done ev-
erything that they possibly can to make it work in Indian country.
The State is committed to continuing to work with the tribes in de-
veloping programs that will best serve Indian children. The finan-
cial assistance is minimal. Our State, like others, is constrained by
aot having enough money to provide services to children, Indian
children as wel! as other children.

it is our positicn that amendments will include sreas that we
found necessary to address in our agreement to make things work
in this State; and that it has been very important to develop this
agreement so that calturally relevant services can be provided.

The State is ready at any point a bill is brought forth, to make
comments, to assist in any way we can. Thank you very much.

pared statement of Ms. Aguilar apgears in the appendix.]
nator McCaiN. Thank you vea much, Ms. Aguil....

I would like to proceed with Commissioner Munson Lefore we
have questions.

Please proceed, Commissioner. Thank you for being here today.

STATEMENT OF MYRA MUNSON, COMMISSIONER, DEPARTMENT
OF HEALTH AND SOCIAL SERVICES, JUNEAU, AK

Ms. Munson. Thank you. I appreciate the opportunity to speak
before this committee today. Currently, I am the commissioner of
the Department of Health and Social Services for the State of
Alaska. The department is a multiservice egency providing child
w.Ifare services as well as many other 1uman service programs.

Prior to acoepting this appointment in December 1986, I had de-
velored extensive familiarity with the indian Child Welfare Act
providing training concerning the act from 1980 through late 1983
to most of the native associations and many of the village councils
thro%mut the State, as well as to all new social workers, proba-
tion officers, and other employees of the Department of Health and
Social Services with any direct responsibility for child welfare serv-
ices.

In the course of doing that, I also provided training for members
of the Bureau of Indian Affairs and virtually all groups in the
State with interest in the Indian Child Welfare Act. For the three
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years immediately prior to accepting this appointment, I worked
for the State attorney general’s office, representing the Depart-
ment of Health and Social Services in child welfare matters.

I have grovided fairly extensive written testimony for the com-
mittee and will summarize those comments there.

It is my impression from the contact that I have had throughout
our State that in fact there has been considerable improvement in
the practice of child welfare as it affects Indian children in our
State since the passage of the Indian Child Welfare Act. It iz my
belief that the act was clearly needed und that many of the pur-
poses of the act are being accomplished, although not to the extent
fi};:at either the State nor certainly the villages, in our State would

e.

I would like to cerrect some of the impressions left by prior testi-
mony about the statistics in our State. We have in our department
~iobably the least adeguate da*a system that one could devise for a
child welfare program. Thus it is no surprise to me that incorrect
and misleading statistics are believed to be correct by people
within our State. I have heard statistics, similar to those Mr.
Ketzler cited, quoted recently at another meeting. I am not sure
where they came from, though they are attributed to the State. I
am not sure of their timing nor exactly what numbers are used.

Today, I cannot give you absolute numbers, ror can I guarantee
{ou these that I have today ar- absolutely correct, but I do know at
east that Jhey are recent. What I have witis me is the result of
very careful checking of both our computerized dats system and
some fairly significant hand tallying, which is required any time
we try to gather child welfare data.

In fi year 1986, of all protective services offered to all chil-
dren in our State, 34 percent of the recipients of those services
were Alaska Natives; 66 percent of the recipients of child protec-
tive services were non-native children. Cf all of the native children
receiving protective services, 66 percent received those services
while the child was living in the honie of his or her parents. Of the
34 percent of the children who were in out-of-home placement, 68
percent were in the home of a relative or a foster home.

Our foster home numbers are very difficult to interpret because
we do not have reliable data on a case-by-case basis of the race of
the foster home or whethe. the foster home is a relative. We do
know that 32 percent of the native children in care were in the
home of a relative. Some of those children were in relative foster
home placements where the extended family member became li-
censed as a foster home. It is difficult, if not impossible, for me to
tell you how many.

e do know that of all of our foster homes licensed in the State,
26 percent of the foster homes are native families, meaning that at
least one of the two parents is Alaska Native.

What I can’t tell you today is exactly how many children we are
talking aobut. What I can tell you with reasonable certainty is that
the number of native children placed in native homes is consider-
ably higher than 4 percent, cited by Mr. Ketzler for urban areas; 8
percent of the children——

. Ser';ator McCaIN. Where do you think that information came
rom?
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Ms. MunsoN. I honestly don’t know. There are a variety of docu-
ments floating around that include various statistical breakdowns.
Depending on how they’re interpreted and when they were pro-
duced, it may be possible that those numbers came up—I just don’t
know. They do not match any set of l‘presentations of material that
I have. I have asked the Division of Family and Youth Services re-
cently to pull all of the various reports that might include such sta-
tistics. Those numbers don’t match any sets that we have.

Senator McCAIN. Will you be sure and provide us with what you
do have?

Ms. MunsoN. Yes, I will.

Scnator McCatw [ think it -—~ery important. Tha=': you.

Ms. MunsoN. Even in Anchorage, where half the State’s pula-
tion resides and where we have the greatest difficulty achievi -
the placsment preferences of the act, eight percent of the foster
homes licensed are native homes; 33 percent of the children placed
are native. We know that Anchorage is the area in which we have
the greatest trouble in compliance with the act.

By contrast, in some other regions of the State, the vast majority
of native children who are taken out of their homes, will be placed
in a native home either in the villaﬁe or with a relative. In some
cases where a home cannot be found in the village, the child will
be brought intc a regional center area. For example a child may be
removed out of a village into the NaNa region, and brought into
Kotzebue, a community of about 3,000. Still, most of those children
will be piaced in native homes.

Our most serious placement problems are in the larger centers in
our State—Anchorage, Fairba.r&, Juneau, Dillingham, and so on—
the sort of regional centers where there is a mix of both native and
white families.

I know that not only our staff is finding native foster homes a
difficulty. I spoke recently with the ‘Eresident of the Kodiak Area
Native Association A). He indicated the most challenging
task facing their child welfare worker is finding native foster
nomes. And that is the Native Association trying to do that. It’s a
very difficult problem, and it hinders all of us in our efforts to find
ade%uate placements.

There are, however, many positive things hgﬁﬁening in the State
with reiz;rd to itr:‘flementation of the Indian d Welfare Act. As
Ms. Kit inted out, the State is involved in negotiations to de-
velop an Indian Child Welfare tribal-State agreement. We are
doing that in a somewhat different process than was ured in the
State of Washington, but it is a process that has been widely, al-
though not universally, endorsed in our State.

State representatives are meeting with representatives of a vari-
ety of native organizations and villages to develop a model, gree-
ment focusing on procedural as of the act. We hope to achicve
an agreement about which the State can say, “We will agree to all
of these terms,” and then to offer that agreement to all.of the vil-
lages of the State. As was pointed out, we have over 200 villages in
the State, each of which has the governmental authority under the
act to enter into an agreement with the State.

To assure that the agreements can be actually implemented it is
my conviction that the agreement must be as uniform as possible

47




TR

43

throughout the State with variations being limited to certain areas
of the agreement. In practical terms such uniformity will be neces-
sary or our social wurkers simply will not be able to use them
meaningfully, given that many of the children are in urban areus
and the social workers may be working with children from poten-
tially any one of those 200 vil.laﬁes at a given time.

In fact the team of drafters elected by the native representatives
and by the State are coming together to continue that work this

week.

In addition, the Alaska Supreme Court has adopted new chil-
dren’s ruies for the first time in 20 years. They significantly
changed the rules and have incorporated most ‘of the procedural
provisions of the act.

A year ago the State adopted legislation allowing for visitation
after adoption in certain cases where the parties agree or the court
orders it. This was not directed only at Indian families but it cer-
tainly helps in Indian cases even more than in others. While still
with the attorney general’s office, I used these new provisions in at
least one case to protect an ongoing relationship of an Indian child
with her biological parents even after the udoption .-as finalized.

Since 1980 all training offered by the Division of Family and
Youth Services in child welfare matters has been offered to repre-
sentatives of the native associations and village councils with child
welfare prgrams. Recently, there was a training session on adop-
tions offered by the Division of Family and Youth Services. Repre-
sentatives of many of the native associations and tribal councils
were there. Out oty that came an agreement to work on develog-linlg1
a statewide list of adostive placements for Indian children, whic
has been a goal of the department for some time despite very limit-
ed funding for its ado?tion pro?ra.ms.

'fhtﬁseqhave been only examples of many things going on through-
out the State,

Many people who have testified here have commented on fund-
ing. Lack of adequate funding for tribes has probably more serious-
1 hamEred the implementation of the act than any other single

actor. Lack of adequate funding for State child welfare programs

equally hampers the implementation of good practice as it affects
Indian children because it hampers our ability to implement good
practice for all children.

As I point out in my written testimony, much of what we seek to
do in protecting Indian children comes about not only because of
the requirements of the Indiar Child Welfare Act, but because of
changing understanding of good child welfare practice generally.
Certainly since I began practicing social work in 1972, the practice
has changed dramatically. Qur understanding of the needs of chil-
dren to remain within their own families and within their own
racial or cultural group has changed dramatically—unbelievably—
gince tke early 1970’s and late 1969’s.

When states have inadequate funding for their general child wel-
fare programs, though, we fail to achieve many of our goals to the
extent that we would like. I think if we were to inquire into our
accomplishments under the Adoption Assistance and Child Welfare
Act of 1980, we would see failin&;:imilar to those found when we
examine compliance with the indian Child Welfare Act.
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I would like to comment specifically on some of the things which
I think have hampered the mfg};amentation of the act. I mentioned
the inadequate child welfare funding for villages by the bureau of
Indian Affairs. I think the funding problems extend beyond that,
though. In the early 1980’s I took part as an ex-officio member of
an ad hoc India:. child welfare organization in Alaska, a loosely
drawm together group of people who were working for native asso-
ciations and viilages. Initially it was called the Alaska Native ChLild
%Voeal:'sre Task Force, and later, the Alaska Native Child Advocacy

That group, which met almost monthly for nearly three years,
ultimately cﬁsso lved because of the competitive.ess of the BIA
fra.nt rocess in our State as well as the chaoc of the grant process.

th.mE' ‘“chaos” is really the only appropriate word to use to de-
scribe the quality of technical assistance supplied in our State to
the villages and the associations by the Bureau of Indian Affairs.

By the end of the organization’s life, virtually every meeting was
consumed with people exchanging notes about their latest commu-
nicavion with some memb 'r or another of the Bureau of Indian Af-
fairs—either in our State; Washington, DC.; or in Region X—Seat-
tle—trying to find out what the strtus of the grants was. Ultimate-
ly, it simply became a poor use of everyone’s money to attend the
meetings either by phone or in person, particularly given the cost
of vravel and telephone communication in our State.

Chly in the past two or three months has a Statewide group, of
native associations and villages formed again to look at the issues
of child welfare. The impetus, I think, was the adoption training I
mentioned earlier, as well as the State-tribal negotiations that are
going forward.

Senator McCAIN. Is there any improvement in the information
from the BIA?

Ms. MunsoN. I can’t speak about the grant process because I
have not had the regular coatact since 1983. 1 think there are
oiher peupie here wno couid speuk o Lhal moure direcily.

As to the adequacy of other information, though, I would like to
comment on that separ~* ly. I took in many efforts to commu-
nicate with the Bureau or Indian Affairs, trying to acquire informa-
tion about what our State sliould use to identify villages for notifi-
cation geurtposes, in seeking help from the bureau to ‘dentify what
the tribe for an individual child might be; and in responding to
questions from attorneys and social workers around the country
who would periodically call me trying to figure out to whom a
notice should be sent.

It was not at all uncommon in the early years of the act, for the
Bureau of Indian Affairs to send a notice to a regional profitmak-
ing corpuration rather than to a village, an obvious lack of under-
standing of notification. Quite honestly, the BIA staff were far
more confused than most of our State social workers.

It is my impression that while notices no longer go routinel;i‘hto
corporations, the situation has not improved dramatically. The
Bureau of Indian Affairs is seldom of any great assistance to
anyone in determining what the tribe of an Alaska native child
might be or to villages in Alaska in developing enrollment.
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You need to understand that most of the villages in our State do
not have up-to-date enrollments, and that the regional corporation
enrollments were for the p of corporate membership. For
the purposes of the Alaska Native Claims Settlement Act many
people enrolled in a regional profitmaking corporation outside of
the region from which their family had come from. So the regional
corporation enrollment does not reflect the political or Governmen-
tal relationship that exists between the Indian people in our State
and the villages from whence they come.

Determining what the tribe of a child in our State might be is an
overwhelming task for the State and for anyone else. The Bureau
has been of virtually no assistance in that process.

In addition, I think, in our State as well as in others, there are
instances in Federal law, particularly in the Social Security Act,
where for a tribe to receive funding, or for the State to receive
funding if the tribe is also receiving it, both the State and tribe
must meet the Federal standards set out in that law. The require-
ment essentially is that each make the other conform to that law.
It is not a helpful practice to the States and tribes in trying to
reach their own agreemer..s.

To the extent that the Federal Government wishes to impose re-
quirerzents on tribes or States for the practice of child welfare pro-
grams, they should impose them directly on the tribe and on the

tate and not seek to have either the State or the tribe impose the
requirements on tke other for either to receive the Federal funds.
That is the case under title IV(E); both the State and the tribe
must be in compliance or both may suffer sanctions.

While our State is not one with an agrecment that provides for
xass throngh funding, having to impoge those requirements on
tribes is certainly an impediment we will have to get around to de-
velop Sta’e-tribal agreements. It is my advice to the committee
that you consider amendments wnat at the very least remove that

i harness arrangement between States and tribes wherever it
occurs.

I would like to respond to a couple of the questions that have
been asked of people who testified earlier. One asked about legal
representation. Alaska recognizes a very extensive right to court-
appointed counsel. Virtuﬁr any parent is entitled to legal repre-
sentation. Almost every child has a right to ar apiointed guanflan'
ad litem. What is not available, in most instances however, is legal
representation for the village. In some cases, the village or an asso-
ctinatimlll has used limited resources to buy legal representation for
the village.

In the early days of title II funding—and again I can’t s‘peak to
the presen! situation—tribes were not allowed to use their funds to
acquire legal representation. Nor were villages authorized to use
those funds for training.

it is my conviction that had every parent in this country had
adeguate legal representation by someone knowledgeable about
child welfare, ‘ve might never have needed an Indian Child Wel-
fare Act or the Adoption Assistance and Child Welfare Act of 1980.
Having good legal counsel to represent each g:lrty in an adversary
child welfare case, would have improved child welfare practice
enormously. In fact, if every tribe had had legal representation or

~
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did now, the quality of interaction in these cases would be im-

p .

Finally, it is certainly true that there is much litigation in
Alaska about the meaning of certain requirements of the Indian
Child Welfare Act. But it is small in relationship to the number of
cases arising under the act, most of which are worked out amicably
or, at least, without an appeal. In many cases, a village intervenes
either formally by appearing in the State court proceeding or infor-
mally by offering consultation to the State. Arrangements are
made for Ylllaeement in a relative’s home or even to leave the child
at home. cases when permanent separation is required, agree-
c;'llxeiﬂits are reached about the appropriate adoptive placement for a

In those instances where conflict over the facets or the law
occurs, the case is litigated, and occasionally appealed. There is un-
deniably significant difference of opinion about how the law should
be interpreted over certain aspects of the law in our State. Those
differences do not prevent progress from being made in our imple-
mentation of the act though.

you.

[Prepared statement of Ms. Munson with statistics for active and
non-active CPS cases, appears in the appendix.]

Senator McCAIN. Thank you very much.

I want to thank both of you for very fine testimony. First I would
like to say that Senator Evans is still participating in the floor ac-
tivities ing another issue that affects the State of Washing-
ton, the Washington nuclear waste repositories. I am sure you are
aware of that, Ms. Aguilar, and we are hopeful that he is successful
in not arranging anly;thing for the State of Arizona. [Laughter.)

Ms. AguiLar. Right.

Senator McCAIN. I did talk with him before this hearing, and he
is verK proud of the work that the State of Washington has done,
and the work you have done in icular, in taking the lead in
this agreement if it is going to help the tribes and the social serv-
ices agencies adhere to this act. I think you are to be congratulat-
ed, and I am going to urge my friends in Arizona to examine very
carefully what you have done in hopes that we can arrive at a
similar agreement.

Ms. Munson, I would have a lot of questions for you. I think your
testimoni' is excellent. If I understand your position, it is that
every village in Alaska has Governmental authority to enforce the
ICWA and to enter into agreements with the State. Is that correct?

Ms. Munson. That's correct.

Senator McCain. I am also interested in your statement concern-
ing the requirement for increased Federal funding, but there is
also a requirement for increased State funding. I hope that perhaps
we can work out in Alaska and in other States better communica-
tions so that there is a better understanding of how those two re-
quirements interrelate. I don't see a lot of coordination in that
effor:. Do you?

Ms. Munson. No.

Senator McCaiN. Well, some of my other colleagues may have
some other questions for both of you. I appreciate both of you for
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coming this long way, and I think you have contributed enormous-
ly to what we are trying to achieve here.

I just have one more question for Ms. Aguilar.

t, in your opinion, has been the primary reason for the suc-
oeslsf rea;,’hzed in the development of this compact on Indian child
welfare?

Ms. AGUILAR. I think it was the dedication of the social workers.
I would really have to give the Indian social workers credit for just
hanging in there and for the tribes that supported us. At that time
I was working for the Suquamish tribe. We were operating under
very, very limited tunding. The tribes allowed us to leave, some-
times our clients or the tribe suffered from our absence to be at the
negotiations, to be drafting this. As you can see, it is a very com-
prehensive agreement.

I also think that we went in with the attitude of let’s fix every-
thing, let’s do it all and present it to the State, and if we're lucky
we’ll get 50 percent. During the first year of negotiations, that is
basically what happened. The State said, “Well, we really can’t do
that, and we really can’t do that, and we really can’t do that.”

After 1 year of sitting down with the social workers and begin-
ning to really understand the problems and the complex issues in-
volved with the relationship between States, tribes, and the Feder-
al Government, the State started saying, “Well, why don’t we do
this,” and they started handing everything back to us, only from
their point of view. And what we say is that we basically feet that
they have had a chance to walk in our moccasins for a while.

I must g’ive credit to one of our AG’s who also, after 1 year, said,
“T think I i to get it. I guess I am beginning to think a
little bit like an Indian might think.” She took the——

S]enator McCaIn. We've been tr;-ing that for a long time. [Laugh-
ter.

Ms. AGUILAR. She took the impetus to write some legislation that
we really lidn't feel was much closer than a couple or three years
down the road, and we got it passed immediately.

That happened the same way with the Department of Social and
Health Services. There were a few dedicated people there who took
the time to understand the problems and say, “Yes, we need to fix
it. We need to somehow take the intent of the Federal act and
makcle i’t reality in this State for Indian children. We val. . Indian
people.”

Senator McCaIn. Well, finally. Ms. Munson, I was sorry to hear
that anecdote that you related ubout the number of meetings that
took place and the frustration that you experienced. If you have
any ideas as to how e can help in ensuring that you don’t face a
repetition of those enormous frustrations, we would be glad to con-
sider any ideas you have.

Ms. Munson. The truth is I don’t know what the source of the
Eroblem is within the Bureau of Indian Affairs, and I think you

ave to look at what the source of that problem is to figure out the
solution. I quite honestly don’t think it’s entirely limited to inad-
equate funding. I think that is certainly a part of the problem, but
that’s not all of the problem. I suspect this committee, which has
probably far greater experience with the Bureau than I, is in a
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better position to%ure out what the real source of that problem
is

Senator McCAIN. Well, I certainly would appreciate your com-
ments \ n the proposed legislation as well.

Ms. MunsoN. We will offer that. We have received a copy of the
proposed legislation and also of some other proposals that have
come to this committee. We will provide feedback to the committee.

Senator McCaiN. Thank you.

Thank you both for being here.

The next panel is Mr. Jack Trope and Mr. Craig Dorsay, if they
would please come forward.

STATEMENT OF JACK F. TROLE, STAFF ATTORNEY, ASSOCIATION
OF AMERICAN INDIAN AFFAIRS, NEW YORK, NY

Mr. Trore. Thank you, Senator McCain, and members of the
committee. My name is Jack Trope. I am staff attorney with the
Association on American Indian Affairs in New York. The Associa-
tion is a national, nonprofit organization that is dedicated to the
protecticn and enhancement of Indian rights. We have been long
involved in Indian child welfare, dating back to the late 1960’s.
Some of the studies by the Association were instrumental in pro-
viding the background for the act in 1978, and at the request of
C;)'.\qng‘res&O we were involved in helping draft that bill back in the
1970’s.

Since then we have continued our activity in this area. We have
participated in tribal-State negotiations leading to agreements. We
have been involved in assisting attorneys involved in litigation.
And as several people have mentioned at the hearing, we have also
been involved in preparing a draft legislative proposal that some of
the witnesses have commented upon in their testimony.

Before I talk about any of the specifics of the proposal, I would
like to give you a little background about how we came to develop
this pro - In the course of our work in Indian child welfare, we
repeatedly heard comments from people that we work with in the
field about different problems that they confronted in their efforts
to fully implement the intent of the Indian Child Welfare Act.
After hearing such concerns expressed on numerous occasions, we
decided that we would systematically try to develop a legislative
package to address some of the problems that we were hearing
from practitioners in the field.

The comments fell into two broad categories. One is the lack of
adequate funding for Indian Child Welfare and Social Services, a
problem which you have heard numerous witnesses testifying
about both here and at earlier oversight hearings back in 1984.

The second set of problems involves sections of the Act that are
less than clear or less than comprehensive in terms of how they
should be implemented, giving those States who do not like the act
the room to maneuver out of its provisions. Certainly not all States
have attempted to evade the Act. There are many States that are
constructively trying to implement the act. and I think you have
just heard testimony indicating that the State of Washington is o
good example of that.
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But the Act has enough slack in it t} it in those States where
there isn’t that kind of commitment, there is room for the State
courts or social services agency to avoid full compliance with the
intent of the Act.

After we started to develop our proposals, we talked informally
with dozens, if not hundreds, of people—at seminars, conferences
and in the course of our work. We reviewed previous heari
before Con,ress, case law, and developed a draft proposal. That
draft proposal was circulated to numerous peovle in Indian coun-
try—not comprehensively; that was not our goal. Rather we were
simply trying to survey a reasonable cross-section of opinion to
inform the work that we were doing. Finally, we drafted the pro-
posals that are included in our testimony before you and which
have been the subject of some of the witnesses’ testimony earlier

y.
Let me just give you briefly an overview of what goals the pro-
posals are designed to achieve. Before doing that, however, I would
note that we have two legislative proposals laid out in our written
testimony that are separate but also interrelated—a J)roposal to
amend the Indian Child Welfare Act and one to amend the Social
Security Act. Both of them recogmnize hat the best and most cultur-
ally sensitive mechanism for protecting Indian children and fami-
lies is the tribe, a tribe that has adequate authority, adequate
input, and adequate resources to provide the services that Indian
children and families need.

Now I would like to address the goals of our proposec >gislation.
First of all, I will discuss the amendments to the Indian Child Wel-
fare Act. Basically, I will try t> summarize what we have done in
terms of eight goals or categories.

First, the amendments would clarify and expand the coverage of
the act. Thus, for instance, there has been some confusion as to
when the Act applies when you have an unwed father. We have
tried to specify what an unwed father must do to demonstrate pa-
ternity. That is one example of a clarifying amendment.

When I talk about expanding coverage of the act, the best exam-
Ple is the provision dealing with Canadian Indian children. Many
such children come into this eount?', are not covered by the act,
and as a result, they are suffering from the same sorts of abuses
that occurred prior to the Act in regard to American Indian chil-
dren. We have tried, in our amendment_s, to bring them under the

problems that that sort of change might cause.

The second goal that we have tried to achieve with our amend-

ments is to increase tribal involvement and control of the process.
Thus, for instaice, we provide for notice to tribes of all voluntary
})roceedings. Maay children are continuing to be placed in non-
ndian household:' through the voluntary proceeding mechanism
because tribes are not necessarily made aware of or notified when
these sorts of placements occur. I would note that the degree to
which any placement is volunta:, is relative. Some placements
that are voluntary are not without some preexisting pressure on
the part of State agencies who don’t want to deal with some of the
provisions of the act which pertain to involuntary placements.
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Another example of how we are i:ying through these amend-
menis to increase tribal involvement and control is an amendment
clarifving that cribes have exciuasive jurisdiction over children doin-
‘e’ 4 he reservation.

A \iard examnple of an amendment which attempts to increase
tribal involvement is the amendment which would require that
whenever a State agen?' is going to 1~ in contact with an Indian
child for more than 30 days, the tribal social services agency must
be notified sc that it can provide input, refer the child for appropri-
ate services, et cetera.

A third goal of the amendments is to try to increase the possibili-
*y that families wi.i remain intact. The tribal services requirement

~at I just mentioned is one exumple of how we have tried to do
aat. Another exanple is an amendment tr.at would include addi-
tional scfeguards to make sure that voluntary out-of-home place-
ments are in fa.t voluntary. Also, we would require that expert
witnesses have cultural sensitivity to the child’s background in in-
voluntary proceeding where the State is trying to remove a child.
These g:':posed changes are examples of amendments which based
upon this third principic.

The fourth goal of our proposed amerdments is to try to maxi-
mize the possibility that those children who are placed out of home
are placed with their extended families, other tribal members, or
other Indian families whenever possible. The provision in the cur-
rent bill that allows placement outside of those categories for good
cause has been the subject of some abuse on the part of agencies
and courts. What we pro is removing that language from the
Act and replacing it with specific instances in which such place-
ments would be allowed. In addition, there would be s?ec' iC re-
quirements that the State mu ;t meet before it can look for a non-
Indian placemnent; cortain efiorts to find an appropriate foster care
rlacement in an Indian household would be required.

A fifth go-l of our amendments is fairer and quicker proceedings.
As many ot you know, these proceedings often drag on vear after
year after year, which certainly is not in the best inter sts of the
child. We have recommended increased accc. to Federal courts as
one solution and we have asked that expedited proceedings be man-
dated in certuain circumstances.

The sixth goal of the amendments is to try to introduce inore
compliunce monitoring mechanisms into the bill. At present, there
really is just not much of a check upon whether or not the Act is
being coraplied with. For example, Title XX audits of State social
services programs aud:t a wide variety of activities by State social
sarvices agencies, but they don’t monitor compliance with the
Indian Child Welfare Act. Including compliance with the ICWA ir.
the audit ie one example of how you can inircd ‘e into the law
mechanisms for monitoring compliance.

In addition, we have recommended that commiv...s be set up b
the BIA on an area- {l-area basis which could menitor the overall
system to make sure that compliance is occurring.

The seventh area that we have trie. to address in the proposal is
to improve the Tit'e II grant proce. You have heard testimony
about how problemat.c that process is. I would just, as an aside,
mention that I heard the Bureau state, in its testimony, that they
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are funding 128 programs and that this is equal to all of the pro-
ams that have received a passing ﬂade. But they didn’t tell you
ow they set the ing grade. They didn’t explain how the

number of so-called qualified nrograms has been reduced from

about 160 or 170 a few years 2..) to 128. I suspect that those addi-

tional 40 or 45 programs have not suddenly become unqualified to
rovide services; rather they havc become unqualified because the
ureau doesn’t want to s.. ap ro(%N'ations increased.

The last goa) of tl.> pro ICWA amendments that I will men-
tion today is to improve the recordl . eping of foster care and adop-
tive placements and to increase access to such records. I know that
Senator McCain questioned the statistics attached to the Bureau’s
testimony. G'.ite obviously, States are not reporting placements of
Indian children the way they should. That kind of information
should be made available to everyone concerned so we can all see
what is actually happening out there.

The second part of our proposal deals with funding. There are a
number of ways to deal with funding. I know some witnesses have
suggested that Title II be made an entitlement program and that
the uppropriations be significantly increesed. That is certainly one
walajy to deal with this problem. If Congress were to appropriate $30
million fo. hat program and make it an entitlement rogram, that
would certainly go a long way toward addressing fundi problems.

We have &'epa'ed an alternative approach because we weren’t so
sure that Congress would appropriate $30 million for a program
that it has only appropriated ;8.84 million in the current year.

This alternative approach p.ovides for set-asides for tribes from
some of the block grant programs targei.d to States. Thus, we pro-

direct Federal funding to tribes under title XX. I noticed that
testified that it suppo.ts that particular amendment, and we
are '.appy to hear that.

Al », we have pro osed direct set-asides under title IV(B). You
have heard that there is a small amount of funding going to tribes
under title IV(B), but the eligibility requirements for funding
under IV(B) are currently very restrictive. Only a small number of
tribes receive that money at present, and the amount of money in-
volved is minuscule. We are looking for a much larger set-aside
without all of the eligibility restrictions that HHS has placed upon
the IV(B) tribal program.

The last program for which we hav: suggested a set-aside in the
Alcohol, Mental Health, and Drug Abuse block grant. Our intent in

roposin% these set-asides is to provide a stable, secure £ource of
unding for tribes that they would be able to count on year after
year so that they can set up social services programs that will be
consistent and on-going. I don’t think that the proposed funding
will be totally adequ 1te, but certainly much more adequate than is
current funding.

The last part of our second prglposal involves title IV(E). There

been scme testimony about title IV(E) foster care payments. At
present, the way I understand the law, a tribe can receive IV(E)
payments only if it has an agreement with the State.
f the State does not sign an agreement with the tribe—if they
can’t agree on the terms, if the State isn’t interested, whatever the
reason—ther IV(E) payments are not payable to tribes. The failure
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to execute .greement can arise from a whcie number of factors and

it is our belief that an agreement should not be a prerequisite fr.

ﬁribes receiving IV(E) funds to Zund tribally licensed foster care
omes.

I heard the State of Alaska pretty mach say the same thing in
its testimony, that the State felt that linking the two programs to-
gether, tribal and State programs, and requiring that each meet
the other’s requirements in order for funding to continue, was not
a productive way to set up the system.

Often this linkage is one reason why sStates are reluctant to

enter into agreements, because they don’t want to lose control over
whether or not compliance is occurring. I think the best way to
deal with this problem is to provide for direct funding to all tribes
who have licensed their own foster homes. That i. what we have
pro .
Just one last comment I would like to emphasize. The purpose in
developing these proposals was to start a process, to try to encour-
age appropriate forums address the needs which we have heard
over and over again. .

We would urge the committee to take our proposal, take other
proposals, take the comments to these proposals, and develop a bill
that reflects as many of the needs and concerns that you have
heard and that we have heard and which most of the people in this
room are aware of, get that bill introduced, circulated it to Indian
country, let everybody have a shot at it and indicate if they like it
or they don’t like it and to come up with better suggestions alout
how to address these problems, and then pass a bill that Indian
o;untry can support and that will meet the needs that are out
there.

That was real'y our goal in developing this proposal, and we are
glad to see this hearing being held because we feel that it’s an im-
portant :;3 in the right direction. I thank you for inviting us.

p statement of Mr. Trope appears ip the appendix.]
nator McCAIN. Thank you, Mr. Trope. We appreciate your
being here. and I can assure you I have looked at your proposal
and so has staff. I think the}' are going to provide a very valuable
contribution to this process. I want to tell you we intend to address
the issue exactly as Yyou recommend.

Mr. Dorsay, thank you for being here, and piease proceed with
your statement. If Jou choose, I can make your complete statem~nt
a part of the record.

STATEMENT OF CRAIG DORSAY, DIRECTOR, INDIAN LEGAL
SERVICES PROGRAM TASK FORCE ON ICWA, PORTLAND, OR

Mr. DorsAY. Thank you, Senator McCain. I am not going to ad-
dress my prepared testimony.

Senator LMcCaIN. Without objection, both your prepared state-
men:d and Mr. Trope’s prer ved statement will be made pert of the
record.

Mr. D~rsay. Thank you.

Senator MCCAIN. Please proreed.

Mr. Dorsay. Thank you. As an introduction, I am appearing here
on wehalf of legal services programs across the country. I serve as

e
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the coordinator to assist them on Indian child welfare cases. As you
also know, I spent three years on the Navajo reservation hand" .4
the Indian Child Welfare Act for the tribe, and I am the attorney
who has handled the now, I guees, infamous Halloway Carter case.

Senator McCaIn. It is certainly famous in Arizona.

Mr. Dorsaz. Yee: I think the Halloway case serves a useful ex-
ample because in my opinion the Indian Child Welfare Act worked
exactly the way it was supposed to in that case. The unfortunate
aspect of it is that it took so long to reach the proper resolution
and that the length of time was not in the pest in _crest of the child
at isaue in that case.

The case points up a couple of things I think the committee
needs to address. One, for instance, is the problem in the fact thet
each State vnder the Indiea Child Welfare Act as it exists now has
the opportunity to interpret the act the way it sees fit. So, for in-
stance, in the Halloway case we already had decisions out of the
State of Arizcna and the State of New Mexico confirming the
tribe’s exclusive jurisdiction over these types of cases, and yet we
wfe{Je t:grced to justity that position for over five years in the State
o .

The expernditure of resources on the m of the tribe was just
enormous. I would have hoped that the oway case would have
settled that issue, but I am also aware of another new decision out
of the Sulilreme Court of Mississippi holding that where a child is
born in & hospital off reservation and the parents sign a consent to
adoption, the Indian Child Welfare Act doesn’t apply be..wuse the
child has never been part of an Indian home. So we still have that
problem. Until we can get some uniform interpretation, we are in
great difficulty.

I think cwo examples in the Halloway case point out wk, tribal
court jurisdiction was critical. Both of those go to some of the sto-
ries in the press that I am not sure were accurate. All the stories
indicate that the adoption was granted in 1980, that the mother
consented voluntarily. That wasn’t quite true. The child was taken
from the reservation by an aunt who had converted to the Mormon
religion, and that aunt had arranged the placement ¢~ the child in
a home. She took the child without telling the mother what the
purpose for the removal was, and then later convinced the mother
that that removal was proper and had her sign a consent.

All of the testimony in the State court was that the mother
didn’t do anything to revoke her consent, she knew where the
adoptive parents lived, she could have hired an attorney. They
asked her to perform all the actions that a college-ed..cated non-
Indian person would. In tribal court we asked the mother what she
did after she gave consent. She went back to the reserva.ion and
she had a number of tribal ceremonies performed. She did the
hand trembler, which is the Navajo diagnostic ceremony. She went
through the beauty way, the corr pollen way, the turning of the
basket, and a number of other ce..emonies designed to try to get
the child back.

The medicine man told her the way for her to get her children
back. was to pray, and she 4id that. So from the treditinnal Navajo
perspective, she was doing everything she could to obtain the
return of the children. The State court said she had done nothing
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a_m;l t:md abandoned tke children, and therefore terminated her
) .

e same thing happened aiso in that the mother had allowed a
grandparent to take care of the child for a while. The State court
terminated her rights, ir. part, based on the fact that she had aban-
doned the child by letting the grandparent take care of the child.
Under Navajo custom, that is a common concept and by Navajo
statuve does nut constitute abandonment.

The final issue on that I thirk I want to address is the bondi
issue. That gets to the speed of the trials. We stated as soon as
intervened in the case that we didn’t want bonding to be used
against us. We seked for visitation in late 1982 so that it wouldn’t
be used against us, and the State judsgﬁ denied that visitotion,
saying the case would be completed in a short period of time.

Of course, that bonding was the basis for all the outrry in the
ﬁreas that why are we trying to steal this child away aftei he hes

ived in the home for so long.

The Aunt in this case deliberately tried to remove the child. She
stated in testimony she did not want that child placed in an Indian
home. If the act had been followed correctly, there were many
Navajo homes who would have taken that child and the case would
never have arisen and this child would never have suffered any of
the emotional damage that he did.

I want tc address also the funding isgues. I enjoyed listening to
some of the Bureau testimma;tm funding. We have a lawsuit rres-
ently goinfnon in Federal District Court in Phoenix against the
Bureau of Indian Affairs on the title II grant program.

It is a fact, I find it kind of frustrating because I submitted testi-
mony to the committee in 1984 suggesting changes, und I think in
reviewing that testimony it remains relevant today, all the changes
that we suggested. As the Bureau testified in 1984’ they always rec-
ommend zero dollars for funding. It’s nice that we're up to $8.8 mil-
liolg,nl;utg that funding is always imposed on them rather than them
asking for it.

They also stated that the proposals total approximately $13 to
$14 million. Well, I could say, for instance, from the Navajo per-
spective, we have asked whetlier we could submit proposais for
more than the limit, which is $300,000 for the Navajo Tribe. That
is denied. So the limit of applications is an artificial limit imposed
bv the bureau on tribes. There has never been an assessment of the
nead for these types of services in Indian country, and I would
submit that the need is critical and much larger than they have
asked for at this stage.

Technical assistance, we consider so far has been a joke ga;rt of
the Bureau. The TA that has been provided is only provided before-
hand. In the lawsuit that is going on, we asked for what technical
assistance the Bureau had provided, and they provided us with a
list of 41 actions. Of those 41 actions, 37 consisted of sending the
public notices that had been published in the Federal Register to
the tribe. None of them involved a face-to-face meeting with tribal
personnel and assisting them in coming up with an adequate pro-

The minimum score necessary to iet funded is 85. In one of the
years we had an 84, even though the Bureau adinitted the local
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area office stated that our application showed need for the funding.
The central office here in Washington required that the area office
disa gove the grant application because it did not show merit and
n ~vause it was one point short. I have a hard time believing
that there is no need on the Navajo Reservation for these type of
services, given the unemployment rate and poverty rate.

We also have a lawsuit going on against the State of 1.ew Mexico
on title XX funding. I think as Myra Munson pointed out, there is
a g&reat b:itﬁculty because of this squeezing of funding among States
and tribes.

When the State of New Mexico had a consent decree entered
against it because it was not providing adequate services to its own
non-Indian citizens, it resolved or tried tc conform with that con-
sent decree by taking monegeawa from the Navajo Tribe that it
was contracting with the tribe under title XX to meet the terms of
its own consent decree. So, we have been suing the State of New
Mexico to get adequate funding under that.

I agree with Mr. Trope’s comments that under IV(E) funding you
have to be in State custody at the moment. One of the other ques-
tions that Senator Inouye addressed was placements. We would
have a lot more Indian homes available if there was funding neces-
sary to identify those homes and to support them. There are not
enough available homes. I had a case that I fought for 2% years,
and when we finally won the right to have the child ﬁlaced back in
the family, the family had to reiuse because they couldn’t afford to
take the child in their home and there was no foster funding avail-
able for tribe.

I have been involved ir over 500 Indian child welfare cases. ol(\,ddy
expcrience has been mixed on them. Some States are very good.
Other States are bad. I could probably provide a personal list.

Senator McCain. What is your opinion of Arizona?

Mr. Dorsay. Arizona is mixed. I was going to address the subject
of State-tribal agreement., for instance. We have an agreement
w.th New Mexico that works very well. The same thing that Wash-
ington talked alout, we put the social workers together, told them
find out what works, and we have an agreement that has reduced
litigation by 90 percent. We have tried the same thing with Arizo-
na. It has been 4 years ncw, and we don’t have an agreement.
Some courts are good, some are bad. The court decisions out of Ari-
zona have been excellem, but you shuuld probably ask Anslem
Roanhorse, who is the director of the division, who will be testify-
ing this afternoon. He would have a better idea.

Oregon, we have trouble having the State recognize tribal courts
as competent courts. It has been mixed.

We have submitted some of our own proposals. They are, in es-
sence, a great deal like those provided by the association. I think
there are some minor differences, and I agree with Mr. Trope that
the committee and Indian country should work out an agreement
that works best in these cases to bring this funding around and to
3;1':3 the ju~isdiction around in a way that protects Indian chil-

n.
[Prepared statement of Mr. Dorsay appears in the appendix.]
Other materiai retained in committee files.]
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Senator McCAIN. Were you satisfied with the results of the
Halloway case?

Mr. Dorsay. Yes; I think it was the best, given the circumstances
of the case. If we had known about the placement when that place-
ment _initially occurred, we would not have settled for anything
less thar. placement in an Indian home. At this stage, the mother
is very satisfied tLat she has some contact with her child. That was
not a setting, not a result that we were able to get in the State of
Utah. The child’s culture will be protected; he will be protected
against emotional damag’. yrom being taken away from his present
home. So I think it’s the best result, given the facts of the case.

Senator McCaIN. We have some follow-up questioas that we
would like to send to you for the record and ask your responses,
from other members of the committee.

I a[ifrecia’ue both of you keing here. Both of you, 1 appreciate
your dedication on behalf of these problems that affect native
Ansericans. I know it has been very frustrating for you from time
to time, but I think there is a lot of people who appreciate what
you've been doing and have done.

Thank you very much for appearing today.

Mr. Tnope. Thank you.

Nir. Dorsay. Thank you.

Senator McCAIN. The hearing will recess until 2 p.m., when we
will hear from panel number five, the last one on this hearing day.

This committee will stand in recess until 2 p.m.

[Whereupon, at 12:36 p.m., the committee was recessed, to recon-
vene at 2 p.m., this same day.]

AFTERNOON SESSION—2:15 P.M.

Senator DECoNCINI [presidi::g]. The Senate Select Committee on
Indian Affairs will come to order. This is a hearing on the Indian
Child Welfare Act, and we have a panel that we are going to hear:
first, from Mr. Roanhurse, director, Division of Social Welfare,
Navajo Natior.

Is Mr. Roanhorse here?

Mr. Roanhorse, if you would please summarize your statement,
your full statement will be printed in the record.

STATEMENT OF ANSLEM ROANHORSE, DIRECTOR, DIVISION OF
SOCIAL WELFARE, NAVAJO NATION, WINDOW ROCK, AZ

Mr. RoANHORSE. Thank you, Mr. Chairman. Members of the
Senate Select Committes on Indian Affairs, staff, and ladies and
gentlemen, my name is Anslem Roanhorse, Jr. I am the executive
director of the Navajo Nation Division of Social Welfare. I am hon-
ored to present this testimony on behalf of the Navajo Nation re-
garding the Indian Child Welfare Act.

The Navajo Nation has provided written testimony, and in the
time permitted I would like to just highlight the major concerns
noted in that written material.

I am the descendant of the Totsohnii Clan, which is also called
the Big Water Clan, and born for the Tsi’Maajinii Clan, which is
called the Black Streak Wood Peogle Clan. My maternal grandfa-
ther wus of the Ashiihi Clan, which is referred to as the Salt
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People.Clan.erg paternal grandfather is of the Tachii’nii Clan,
which is refe o as Red Running into the Water People Clan. I
mention my clan membership bacause one’s identity and blood re-
lations are still very important to the Navajo pecple.

I have worked witb the Act as a social worker, administrator, and
trainer. I was instrumental in establishing the first ICWA program
for the Navajo Nation in 1980. Sinc. 1980 the Navajo Nation’s
ICWA program has grown to the point where it now receives up to
400 referrals per year from throughout the country. I was also in-
strumental in developing an intergovernmental agreement between
the State of New Mexico and the Navajo Nation, and this agree-
ment helped in clarifying the processes, %mroeedures and policies for
handling the India: _>-ild we are cases. Finally, I conducted sever-
al training sessions on he act in at least five States.

Ae you may know, the Navajo Nation is the largest Indian tribe
in the United States. The and covers approximately 25,000 square
miles. The Navajo Nation ns into three States; namely, Arizona,
New Mexico, and Utah. Additionally, the Navajo Nation s into
three Federal regional offices; namely, the Region VI office head-

uartered in Dallas, Texas; IEe‘gion office headquartered in
nver, Colorado; and Region IX office headquartered in San Fran-
cisco, California. ]

Craig Dorsay, an attorney, also submitted a testimony this morn-
ing. Mr. Dorsay was formerly employed by the Navajo Nation and
currently assists the Navajo Nation with the ICWA cases through
a contractual relation. The Navajo Nation supports his testimony.

The Mavajo Nation has operated an ICWA program for several
years through the Division of Social Welfare. In fiscal year 1985
this proiram handled 407 referrals, and in fical year 1986 there
were 334 referrals. The Navajo Nation’s v6)l‘og'ram 18 the collabora-
tive effort of both the Division of Social Welfare providing the gen-
eral social work services and the Department of Justice providi
legal representation to assert the tribe’s interest and it. children.
This program has been designed to meet the obligations and re-
* quirements which the ICWA created for ilie Indian tribes.

The funding %r&mm which was created by the ICWA and imple-
mented by the 18 the source of several problems which should
be addressed. First is tr-. funding limitations which the BIA has
created in implementing the ICWA ro%m This guideline pro-
vides a maximum funding level of $§00, per year for tribes of
more than 15,000 members. This limitation simply ignores the re-
ality of the Navag'lo Nation, where there are approximately 202,000
members, more than 50,000 of whom reside oif the Navajo Nation.
Moreover, some 50 percent of the tribal metibership is 18 years of
age or less, the group to be protected by the ICWA.

It is the Navajo Nation’s position that these guidelines be
chr ged to recognize the existence of the largest tribal population
in une United States. These artificial constraints severely limit the
Navajo Nation’s ability to respond to the demands for services.

The other aspect of the grant which I must address is the overall
manner in which the BIA has operated the program. The BIA has
characterized the grant program as competitive discretionary grant
program. As such, a grant a(%)lication must receive a minimum
score of 85 out of a possible 100 points to receive funding. Because
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of this requirement, the Bureau of Indian Affairs did not provide
any ICWA fundin% in fiscal year 198% and fiscal year 1986. We
have appealed the BIA’s actions.

We recommend that the process should be one based upon the
needs of the tribe or tribal organization. Further, because the
ICWA has important mandates concerning the tribe’s interest in
its children and imposes duties upon the tribes, these grant awards
should be treated as entitled funds to Indian tribes and tribal orga-
nizations.

I know you hear this all the time from Federal programs. How-
ever, I want to point out that the Federal funds that the Indian
tribes receive the funds are inadequate to begin with and have
gotten more inadequate over time.

While the ICWA case load has increased, the funding at the na-
tional level has decressed. The Congress appropriated $€.7 million
in fiscal ear 1983, $8.4 million in fiscal year 1984, $8.7 million in
fiscal year 1985, $8.4 million in fiscal year 1986, and $8.8 million in
fiscal year 1987. I would like to point out that the Congress initial-
ly appr?riated only $6.1 million for fiscal year 1987, but it was
only in June 1987 that the Congress approved $2.7 million supple-
mentai funds.

The overall level of the funding under the ICWA program should
be increased to at least $15 million to meet the needs of the tribes
and tribal organizations.

There are several points I must also emphasize. The first is that
the Navajo Nation believes that thc _rovisions of the act concern-
ing exclusive jurisdiction of tribal courts, Title XXV United States
Code Section 1911(a) provisions are clear and work well. This sec-
tion does not re(ﬂuire changes. In the area of voluntary or private
placement of childiren for adoption, preadopted or foster care, the
section 1915 provision seems clear such placement requires notice
to tribes. Unfortunately, some State courts believe the ICWA does
not apply to private placements. We need the Congress’s help to
clarify this point and to develop better enforcement mechanisms.

Finally, the question of whether a Navajo parent or custodian
can prevent the transfer of the case to tribal court under secuon
1911(a) of the act is also a problem. We agree that a non-Nuvajo
can prevent such a transfer, but it is our position that this section
was not meant to defeat the tribe’s interest in taking the case back
to the tribal court on the sole objection of the Navajo parent or cus-
todian. This area should be clarified.

In closing, I would like to thank the committee for entertaining
my testimony.

[Prepared statement of Mr. Roanhorse appears in the appendix.]
Senator DeConcini. Thank you, Mr. Roanhorse.

Let me just ask, in your statement here you talk about the prob-
lem also relating to the formula that is applicable here, and you
make an analysis that a tribe with as few members as 15,000 would
receive the same amount as, say, the Navajo Nation.

Are you ’Proposing a different change in the formula that I
missed here’

Mr. RoaNHORSE. Yes; 1 think there are two things that the
Navajo Nation is very much interested in. The firs* one, of course,
is the funding formula. We know that over 50 percent of 202,000
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members are those people who are ages between zero to 21. So, ia
that sense, 15,000 is only about seven and one-half percent of the
Navajo Nation’s population.

The second area of major concern that the Navajo Nation has is,
of course, the funding level. We strongly feel —— '

Senator DECoNCINI. It is not only the forniula, it’s that the fund-
ing level is too low?

r. ROANHORSE. Yes.

Senator DEConcINI. If you change: c¢he formula without increas-
ingh t"he funding level, you're going to make it worse, actually;

ight?

r. ROANHORSE. I su 80, Sir, yes.

Senator DECoONCINI. You stated the need to clarify the act’s ap-
glication to private placement of Indian children. How many chil-

ren who are Navajos have bezn placed privately without the
Navajo Tribe being notified? Do yo1 have any numbers?

Mr. RoaNHORSE. The States have been very good in terms of
making notices to the Nava{?a'l‘ribe, and there were some cases in
the early part of the work that we have done where the State was
not able to follow the procedures of the ICWA provisions, but we’re
able to go into the State court and then try to make those correc-
tions.

But the 300 to 400 referrals that we get on an annual basis, I
think, are beginning to now understand the provisions.

Senator DeConcINI. Well, do we know how many children have
been placed privately?

Mr. RoannorsE. No; I don’t have that information at this time.

Senator DEConcINI. Is that available?

Mr. RoanHoRrsE. Yes; I can make that information available to
you.

Senator DECoNcINI. Would you, please? Thank you.

[Information to be supplied is in Mr. Roanhorse statement which
appears in the appendix.

nator DEConCINL. How important do you consider the urban
prgframs to be relevant to this subject matter?

r. ROANHORSE. The urban programs, those Indian organizations
that are located off reservations in metropolitan settings, have
been very helpful to the Navgjo Natior. In cases where we don’t
have any Indian programs available in those areas, we often turn
to these urban programs to help us in doing the social services in-
vestigation and in making contact with some of the family mem-
bers within that setting. So they have been very helpful.

Senator DEConcIN:. Thank you very much. Thank you, Mr.
Roanhorse. We appreciate your testimony.

Mr. RoanHORSE. Thank you.

Senator DeConciNL. We will now have a panel of M . Leroy Lit-
tlebear, associate professor, University of Liftbridge; and Antonia
Dobrec, president, Three Feathers Association; and John Castillo,
chairman, ICWA. Mr. Littlebear is accompanied by Mr. Blood of
the Blood Tribe Indian Association.

Gentlemen and ladies, if you would summarize your statements,
your full statements will be placed in the record, and we would ask
that you summarize them for s, please.

Who wants to lead off, if yon would identify yourselves?
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STATEMENT OF JOHN CASTILLO, CHAIRMAN, ICWA TASK FORCE,
ORANGE COUNTY INDIAN CENTER, GARDEN GROVE, CA

Mr. CastiLLo. My name is John Castillo. I am the Indian Child
Welfare Task Force chairperson. I have summarized my staten.ent
as best as possible. We are honored to have the opportunity to
speak before this committee today. The American Indian Mental
Health Task Force is a southerr California grass-roots organization
concerned about the mental health and welfare of Indian communi-
ties, particularly Indian children and families. The task force is
comprised of members from the following Indian community orga-
~izations: Southern California Indian Centers, Los Angeles County
Department of Mental Health, American Indian Progrem Develop-
ment, Los Angeles County Department of Children’s Services,
American Indian Child Service Workers, Escondido Indian Child
Welfare Consortium, Los Angeles Indian Free Clinic, Southern
California American Indian Psychologists.

The following is our testimony. Today, 63 percent of American
Indian people live in the cities, and Los Angeles is the home of the
largest urban Indian po‘ﬁulation in the Unitad States. We are the
second largest urban Indian population. We are the second largest
Indian community in the Nation. Members fiom over 200 different
tribes now live in the area, and three-fifths of all urban Indians
live below the poverty level, and in Los Angeles the poverty rate
for American Indian people is 45 percent.

Indian people have the highest high school dropout rate, 23 per-
cent, and if you were to include the number of students who never
enter hizh school, this figure would increase to 65 percent.

Substance abuse is highest for Indian people versus other ethnic
%goups. Indian children suffer from mental illness at a rate of 20 to

rcent.

ese factors combined with othe{afs cho-social stressors leave
urban Indians at a high risk for mental illness and impaired ability
to care for families and children. It is estimated that one out of
every 46 Indian children within Los Angeles is placed within the
custodtv;1 of the juvenile dependency court. This re does not in-
clude Indian children who have been put up “r adoption out of the
home and other institutions.

In 1985 a study estimated an 85 percent ICWA noncompliance
rate within the State of California. It has been our experience that
compliance is elevated with careful monitoring of Governmental
services by Indian-run ICWA programs. In Los Angeles there cur-
rently is identified 206 Indian children within DCS—DCS being the
De¥artment of Children’s Services—99 of whom are placed ou‘side
of family homes. Since identification of Indian children is a severe

roblem ard past history indicates that the error rate might be as
E.igh as 100 percent, it appears that 200 Indian children in place-
ment may be more of an accurate figure.

Providing the appropriate Federally mandated services is violat-
ed in many ways. Misidentificatioi. of Indian children is a very
severe problem. Criminal attorneys and county counsel have little
knowlegge about ICWA, and they perceive this legislation to be a
tool of manipulation ior the Farents. Most of the attorneys are re-
luctant to do the work involved. In Los Angeles County there is
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only one attorney who willingly works with ICWA cases. Pri.ate
attorneyz are frequently ignorant of ICWA law or choose not to
follow it by instructing clients not to let the State social workers
know the Indian heritage of the chila up for adoption.

Children’s service workers are sometimes prejudiced and ir‘en-
tionally violate ICWA. At a recent child abuse workshop three case
workers openly admitted that they would intentionally violate
ICWA because they believe it would be detrimental to the welfare
of the child.

ICWA training results in improved communication between Gov-
ernment workers and the 1 Indian community more af propri-
ate to the utilization of community services and increases A
compliance. Inade~rate funding for legal services affects all aspects
of Indian child welfare. In Los Angeles there is no mental health
services available which have been designated to meet the unique
cultural needs of the Indian people. Even when Indian people do
utilize county services, they generally do not return, because serv-
ices are insensitive to their needs.

Today, the Bureau oi indian Affairs chooses to determine that
mental health psychological services are not fundable by their pro-
grams, even though such services are mandated in most cases by
the courts.

These services are what enable parents to raise their level of
functioning so that they can adequately care for their children. Not
only should all ICWA programs contain funds for psychotherapy
services, including ?sichological testing, but this must also
spelled out as part of the definition of remedial, preventive, and re-
unification services.

Although there is no hard data, American Indian clinicians,
social workers, and psychologists agree that the most frequent lpsy-
chological diagnosis is major depression that evolves from a long
history of removal of Indian children from their homes. This re-
moval has disrupted the bonding process prerequisite for a healthy
development process.

The depression is frequently masked by substance abuse, is fre-
quently debilitating, and the parents are unable to get out of bed to
care for their children or necessary business. It is estimated in Los
Angele about 80 percent of Indian parents whose children are re-
moved from the home wind up homeless. This makes unification
even more difficult.

Although the population of American Indians is only six-tenths
of a percent, 5.5 percent of the skid-row homeless are American In-
dians. Furthermore, over one-third of the Indian people served by
native American housing and emergency housing programs are
ﬁhild_ren, yet only three percent of these people achieve stable

ousing.

These families are at high risk for having their children re-
moved. Urban ICWA programs must include case management and
mental health services for these high-risk people as well.

The unavailability of Indian foster and adoptive homes, particu-
larly in urban areas, contributes to the erosion of Indian culture
throughout the United States. The State of California hac more In-
dians than any other State, {)e: only 11 counties are covered by
ICWA. l'ew directors of the Department ¢f Mental Health have
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ever heard of the Indian Child Velfare Act. ICWA inust spell out
that urban Indian communities are entitled to funding jor ICWA

programs.

To ignore 63 percent of the Indian population is to contribute to
the genocide of Indian people. The Indian Child Welfare Act is one
of the most significant pieces of pro-Indian legislation. However, it
accomplishes nothing if it is not backed by funding which accom-
plishes its goals.

Ceartainly, béoprovidirg extremely inadequate funding, as is now
the case, tne Government perpetuates intertribal conflict and con-
flict between reservations and urban communities. If that is the
goal of Congress, then they are doing a good job.

Ir conclusion, we would like to recommend this: that ICWA fupA-
ing be expand=d to include urban programs, that each urban, rural,
and reservation community assess their ICWA needs, and receive
funding based on need.

ICWA programs should include money for: adequate legal repre-
sentation; adequate mental health; case management; psychological
services as part of preventive, remedial, and reunification services;
services for homeless Indian families as part of preventive services;
the development of adeg}llxate foster and adoption resources; and the
training programs for the diusemination of materials. Any Indian
child in Canada or the U.S. who is 25 percent or more Indian
should be eligible for Indian child welfare, regardless of enrollment
status. There should be no special group, no special interest group
to be exempt for ICWA restrictions. And finally, that the Title II of
the Indian Child Welfare Act be included as ai: entitlement pro-
gram under the Social Security Act.

Thank you very much for your kind attention.

pared statement of Mr. Castillo appears in the appendix.]
nator DECONCINI. Thank you very much, Mr. Castillo.

Who would like to be next?

STATEMENT OF THURMAN WELBOURNE, REPRESENTING THREE
FEATHERS ASSOCIATES

Mr. WELBOURNE. My name is Thur.nan Welbourne, and I am
representing Three Feathers. The president of Three Feathers As-
sociates and the director of projects, Ms. Antonia Dobrec, due to a
prior commitment, is unable to be here. Therefore, I am here to

resent the testimony. Accompanying me today is Ms. Janie

raden, and we are both employed by Three Feathers Associates,
and our job title is family court services counselor for the Court of
Indian Offenses for the Anandarko area in Oklahoma. We have
submitted written testimony.

We have been listening to the testimony since it started this
morning. To avoid being repetitive, I would like to highlight two
key areas with regard to Indian Child Welfare Act and the imple-
mentation of the act.

One of the recommendations is that the Secretary of the U.S. De-
partment of the Interior be required to submit on an annual basis
a report that would delineate the status of Indian children in sub-
stitute care within State public welfare systems, also tribal child
welfare systems and Bureau of Indian Affairs systems, and the
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status of Indian children in preadoptive placement and the number
of adoption decrees granted by courts serving these three systems.

Second, Congress should direct the Secretary of the Interior and
the Secretary of the Department of Health and Human Services to
jointly develop and implement a system for annual onsite compli-
(al.nce review of States and tribes providing services to Indian chil-

ren.

Further, where it be found that noncompliance exists, he be pro-
vided in the act that would allow for withholding of all Federal as-
sistance received by noncomplying States or tribes. The reason for
this is that at pres.nt there is no standardized method of tracking
of Indian children that enter the substitute care systems of the
State, tribes, or BIA. As a result, it is highly improbable to deter-
mine an accurate accounting of the total number of Indian chil-
dren in substitut. -are or to determine the level of service provided
by each system.

In essence, it is very difficult to plan if we don’t know where
we've been. So the act that was enacted back in 1978—and has
been in existence for 9 years, and I think we need to know what
the system has been doing. I think the system that we are recom-
mending in terms of a report would provide the Congress and the
Indian community, the Indian people, as well as State and Federal
agencies with some crucial documentation that would provide for
more effective and efficient planning.

The second highlight that I would like to address to the commit-
tee is that the Indian Child Welfare Act should be amended to in-
clude a title that provides that the Secretary of the Interioi. in a
collaborative effort with the Secretary of Health and Humar. Serv-
ices have the responsibility and sufficient funds to establish on-
going research and demonstration programs for Indian child wel-
fare services, programs for the education and training of social
workers and counselers and a national Indian child welfare centzr.

The national Indian child welfare center would serve as a clear-
inghouse of information, provide for resource material develop-
ment, provide ongoing in-service training for child welfare workers,
supervisors, administrators, and provide training and technical as-
sistance for child welfare workers within the public welfare system.
The current national child welfare center supported by the Depart-
ment of Health and Human Services could serve as a model.

In concluding our testimony, we would make one last request. It
would please us very much if Congress would resolve that the
month of November 1988 be Native American Child and Family
Month. Thank you.

[Prepared statement of Mr. Welbourne appears in the appendix.]

%enatpr?DECONcml. Thank you.

es, sir?

STATEMENT OF LEROY LITTLEBEAR, REPRESENTING INDIAN
ASSOCIATION OF ALBERTA, CANADA

Mr. LrrrLEBEAR. My nan.e is Leroy Littlebear. I am from the
Blood Indian Tribe in southern Alberta, Canada. I have with me
Narcisse Blood, who is also from the same tribe, and we are repre-
senting the Indian Association of Alberta.
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Originally, we were supposed to have another party with us in
the person of Alexander Denny of the Mikmaq Grand Council from
the Province of Nova Scotis, but unfortunately Mr. Denny was
unable to make it, so we are here to kind of speak both for the
" Grand Council and the Indian Association of Alberta.

We are here to speak to and propose some amendments to the
Indian Child Welfare Act for p of having Canadian Indian
children included in the Indian Child Welfare Act. It is of utmost
importance to include aboriginal Canadians in the scope of the
Indian Child Welfare Act. Although there is no comparable nation-
al legislation in Canada, a number of provinces have enacwd simi-
lar provisions and the trend is toward greater devolution of child
welPare vesponsibilities to aboriginal organizations.

The international border ghysically divides more than a dozen
m«g‘gr aboriginal nations, und it is a tragic fact that aboriginal Ca-
nadian children are seﬁa:ated from their communities by social
welfare agencies in the Un.ted States each year.

Although there are Blackfoot reservis on both sides of the
border, for example, a Blackfoot child from the Blood rescrve in Al-
berta taken into custody while visiting relatives on or near the
Blackfeet reservation in * ontana is not Indian under the Indian
Child Welfare Act and therefore need not be returned %o either res-
ervation.

Because ~f the depressing economic condiiinns on most reserver,
in Canada, a great number of aboriginal Canadiaus seek tempo-
rary, largely seasonal work in the United States each yeur. Several
thousan Ni:lun ags work each summer in the blueberry and potato
fields of Maine, for instance, and there ..as been a substantial
Mikmaq community in Boston, cousisting of temporary as well as
pe;manent U.S. residents, for more than two centuries. The same
can be said of Indians from the Province of British Columbia and
the Province of Alberta, going down to the State of Washington to
work in fruit orchards.

Indian families residing temporarily in the United States suffer
from exactly the same stereotypes ard biases on the part of s¢~ial
welfare agencies as U.S. Indians have reported. They have fewer
resources to protect themselves, moreover, because they arc not
only not Indians undc~ U.S. law but also non-citizens.

le we welcome the initiative taken by he Association on
American Indian Affairs in this regard, its proposal to add the
words—and I quote—‘‘tribes, bands, nations, and other organized
groups that are recognized 10w or in the future by the Government
of Canada or any province or territory vhereof’ to the definition of
Indian tribe is incomplete and not compatibie with Canadian condi-
tions or administration.

Ir our “iew, it would result in judicis! and administrative confu-
sion, inconsistent results, and too litile protection. It is essential
that an{)ereference to Canada added to the Indian Child Welfare
Act: A, be consistent for the sake of precision and clarity with Ca-
nadian terminology; B, be realistic and appropriate in terms of the
organization and administration of aboriginal communities in
Canada; and, C, place aborifinal Canadian and American Indian
hildren on equal footing as far as possible.
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Achieving this will require, in our view, a new explanatory z¢c-
tion of the act rather than simply lumping Canadian children into
existing provisions without adjustments.

Before introducing our proposed text, some bac und on ab-
original Canadians will be useful. Under section 35 of the Canadian
Constitution, 1982, there are three aboriginal peoples of Canada:
Indians, Inuit, and Metis. Most aboriginal groups rvefer {0 them-
sewve . as First Nations.

The Indian Act provides for the registration of Indians, and re -
istered Irdians may or may not also be listed as members of par-
ticular bands. Bands exercise various degrees of internal self-Gov-
ernment under the Indian Act and agreements with the minister.
In northern Quebec, for instar. :e, az alteruative form of Indian re-
gional Government has been establisied since 1975 as part of a
compreliensive land claims agreement. Except as frovided by
treaty or agreement, provi~ A child welfare lcws apply on Indian
reserves.

Inuit are not organized into Indian Act bands, and ‘here are nc
reserves in the northwest territories ini the northern part of
Canada. The Inuit of northern Quebec, 71 instance, have estab-
lished the :.gional administration as part of their land claims
agreement with Ottawa, Fat Inuit self-Government elsewhere is
conducted by village may<rs and councils under both Federal and
territorial supervision.

Inuit legal status is in a dynamic state, pending the settlement of
land claims to two-thirds of the Arctic, and one proposal under se-
rious consideration is the organization of a new, predominantly
Inuit province. .

The third group, Metis, proper.; speaking are prairie groups of
mixed French and Irdian ancestry. Many still live in distinct rural
communities, particularly in Manitoba, Saskatchews::, and Alber-
ta

In addition, there are thousands of nonstatvs Indians throughout
Canada whose ancestors were enfranchised involurn.arily because
of marriage to non-Indians or under a Frog’ram which resembled
the United States forced-treaty policy of the early 1900’s. Canada
recognizes nationallevel Metis and nonstatus political organiza-
tions only.

While ban. - are the basic unit of Indian Act administration,
they ure artificial constructs based on residence on a reserve rather
than cuitural unity. Some bands are multitribal, but in a majority
of the cases, the ethno-historical tribe or nation is divided into sev-
eral bands. Although bands have called themselves First Nations,
they are not nations in the same sense as Navajo or Hida. In many
instances, including Mikmaq and Blackfeet, the traditional nation-
al political organization persists, but is ot recognized by Canada.

e situation is further complicate’ s what we refer to as gro-
vincial territorial organizations. Originally authorized in 1972 to
pursue land claims, these provincial territorial organizations re-
ceive Federal funding for a variety of human services programs.
Other regional aboriginal human service organizations have also
emerged recently outside of the band, tribe, or PTO structure.

The supreme position of bands, PTO's, sther Government-funded
aboriginal organizations and traditional—

gy




66

Senator DEConcINI. Excuse me, Mr. Littlebear. Can you conclude
and l%ummarize, please? We will put your full statement in tpe

record.

Mr. LITTUEBEAR. Oka¥. Well, I guess the point of 21l this is to em-
phasize the necessity o i ian organizational differences
1nto account insofar as they affect the locus of responsibility for
child welfare.

What we are wanting to basically pro is that there be a des-
iﬂi:ted ager:;frovision in tho fndiaa Child Welfare Act and that
this designated-agent provision consist of maybe several references
to which Indian children that may be apprehended by social wel-
fare services here in Carada that can be turned to for purposes ¢~
repatriating Canadian Indian children back into Canada and from
there into Indian communities.

If you will permit me, I will just go over our proposal for a new
section. Section 25 is a new section we are J:roposing, would be sec-
tion 125 titled “Aboriginal Peoples of Conada.”

lSen%tor DeConciNt. Can you sum:.arize that, Mr. Littlebear,
please?

Mr. LITTLEBEAR. Yes.

Mr. orrenoean Whet m Yoo roposing i that aboriginal

r. EAR. at we are proposing is that aboriginal peo-
ples of Canada be included in the Indian Child Welfare Act, that
the Indian child’s tribe in the case of aboriginal people of Canada
shall be the child’s Indian band or organization that way have
some responsibility for child welfare, and for purposes of section
102 of this act, notice shall be given to the Government of Canada
who is responsibl for Indians and the land reserves for Indians.

Last but not least, in any State court child custod proceeding
involving an aboriginal Canadian child, the court shall permit the
removal of such case to the aboriginal, provincial, or territorial
court in Canada which exercises primary jurisdiction over the ter-
ritorz of the child’s tribe upon a netition and, of course, absent un-
revoked parental ogi"eﬁtion as provided for in other csses by sec-
tions of . .e Indian Child Welfare Act.

Senator DECoNCINI. Thank you.

M-. LirrLEBEAR. So basically, what we are saying is to have Ca-
Racuan Indian children protected under the Indian Child Welfare

ct

thjSenat;or DEeConCin:. That notice be given being one of those
ngs.

Mr. LitTLEBEAR. Right.

grepared statement of Mr. Littlebear appears in the appen iix.]

nator DEConcINI. Thank you.

Mr. Castillo, I am sorry my time is running out, as everybody’s is
here. But is there any Indian Child Welfare Act programs in Los
Anﬁe; g now?

r. CasTiLLO. No; there is not.

Senator DEConcINI. There is not.

Mr. CastiLro. That is why we formed the Indian Child Welfare
Task Force to work with the county in providing a vehicle for at
least abiding by the Federal mandate, Federal law.

Senator NCINI. So you get no services now under this act?

Mr. CastiLLo. No; we do not.
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Senator DECoNcin. Thank you.

I have no further questions. Thank you very much, gentlemen,
for your testimony.

The committee will stand in recess, subject to the call of the

[Whereupon, at 4:56 p.m., the committee was adjourned, to recon-
vene subject to the call of the Chair.]




APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

STATEMENT OF SENATOR FRANK H. MARKOWSKI

Mr. Chairman, I am p.eased that the Committee is holding
this oversight hearing on the implementation of the Indian child
Welfare Act which was enacted on November 8, 1978. This law was
passed in response to Congressional findings that a high
percentage of Indian and Alaska Native families were being broken
up and that children were being placed in no‘-Indian foster and
adoptive homes and institutions.

At the time this act wa= being considered it was reported by
te American Indian Policy Review Committee that the rate cof
removal of Native children from their nomes and placement 4in
foster care was 300 percent higher than the rate for non-Native
foster placement. The adoption rate for Native children was 460
percent higher than non-Native chi.dren, and 93 pe :nt of the
adoptive homes were non-Native. -learly there was a need to
provide protect on and assistance 1o American Indizn and Alaska
Native children and their families.

I am looking forward to hearing from tcday's witnesses on
how the Indian Child Welfare Act has been implemented in Alaska.

I 1 pleased to wel :ome Ms. Julie Kitka from the Alaska

Feaeration of Natives, Mr. Alfred Ketzler, the Vice-President of
the Tanana Chiefs Con;;;;;;;j—_Fairbanks, Alaska, and Ms. Myra
EEEEEEL‘She Commissioner of the Alaska State Department of Health
and Social Services. ( am sure your comments will be helpful to

the committee.
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OPENING STATEMENT FOR SENATOR DANIEL J. EVANS

THANK YOU MR. CHAIRMAN. WE ARE HERE TODAY TO REVIEW A VERY
IMPORTANT LAW WHICH SERVES TO PROTECT ONE OF THE MOST VITAL
RESOURCES IN INDIAN COUNTRY: THE CHILDRFN. IT IS SAID BY THE
JIEALING PEOPLE OF THE MAKAH, WHO RESILE AT THE MOST NORTHWESTERN
TIP OF THE CONTINENTAL U.S., THAT WHEN A CHILD IS BORN THE GIFT
OF LIFE MUST BE BREATHED GENTLY INTO HIS MOUTH. AND FOLLOWING
THAT GREA" DAY, THE BREATH, THE SONGS AND GESTURES OF CARINC MUST
BE CONSTAL/ITLY BESTOWED UPON THAT CHILD. IT IS THIS CULTURAL WAY
OF LIFE THAT IS PROVIDED TO INDIAN CHILDREN AND MUST BE
MAINTAINED SO THAT THESE CHILDREN WILL THRIVE A ID MAKE THE WORLD
A BETTER PLACE.

IT IS OUR DUTY IN THE SENATE TO HELP MAINTAIN AND PROTECT
THIS WAY OF LIPE. FOR NEARLY A DECADE, THE INDIAN CHILD WELFARE
ACT HAS SERVED AS A MEANS FOR PROTECTING INDIAN CHILDREN FROM

BEING PLACED IN ADOPTIVE AND I'OSTER-CARE SETTINGS WITK NON-INDIAN

FAMILIES. HOWEVER, THE LACK OF SUFFICIENT RESOURCES AND CHANGING
PHILOSOPHICAL OPINIONS ON WHAT IS IN THE BEST INTSREST OF THE
CHILD HAVE DIMINISHED THZ ABILITY OF TRIBES TO CARRY OUT THF
INTENTIONS OF THE LAW. IN FEW INSTANCES, THE NEGLECT OF THE
COURTS TO FOLLOW THE LAW MAY STEM FROM LACK OF KNOWLEDGE OR EVEN
RACISM. THIS IS VERY UNFORTUNATE AND WE MUST CONSIDER
OPPORTUNITIES FOR CORRECTING THIS SITUATION.

YOUR RECUMMENDATIONS AND THOSE OF COUNTLES: TRIBES WILL BE

ERIC
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CONSIDERED AS I DEVELOP A BILL TO AMEND THE INDIAN CHILD W£LFARE
ACT. I AM HOPEFUL THAT WITNESS TESTIMONY WTLL OFFER PRACTICAL
SOLUTIONS FOR IMPROVING THIS VITAL AND INTEGRAL LAW. IT IS VITAL
IN THE SENSE THAT WE MUST CONTINUE TO BREATH LIFE INTO INDIAN
CHILDREN. AND INTEGRAL IN THE FACT THAT WE MUST SUSTAIN THE
CARING PROVIDED BY INDIAN FAMILIES AND THEIR COMMUNITIES. I LOOK

FORWARD TO HEARING YOUR TESTIMONY.
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STATEMENT OF GARY PETERSON, DIRECTOR, SOUTH PUGET INTLRTRIBAL PLANNING AGENCY
(SPIPA) AND CHAIRMAN OF THE INDIAN CHILD WELFARE ADVISORY COMMITTEE OF THE AFF-
ILIATED TRIBES OF NORTHWEST |NDIANS

Mr. Chairmai. members of the Select Comittee, | appreciate the opportunity
to adc-ess you today on a matter *that is critical to the survival of Ir4ian co-
mmunities, the Indian Child Welfare Act. | am frem the Skokomish Indian Tribe
in the State of Washington. In my capacity as director of SPIPA | have had the
opportunity to work with Indian social workers and Tribal governments through-
out the Northwest during the last four years.

SPIPA administers a social services contract under 638 contract guide-
lines for the following tribes: Makah, Lower Elwha, Quileute, Jamestown Klallam,
Skokomish, Squaxin tsland, Chehalis, and Shoalwater Bay. We also administer a
contract with the State of Washington to provide children and family services to
the above mentioned tribes and the Nisqually Tribe.

| currently serve as chairman of both the Affiliated Tribes of Northwest
Indians Indian Child Welfare Advisory Committee and the Northwest Indian Child
Welfare Association.

The Tribes in the Northwest have prioritized Indjan Child and family jssues
and have been actively invoived in identifying problems and developing solutions
to these problems. A major problem we confront is a lack of reliable, adequate
sources of funding for social services programs, particularly child welfare.
The Bureau of Indian Affairs has arbitrarily zdministered the Title 1 ICWA grant
program. Year after year, the level of funding bas been grossly inadequate and
the distribution process poorly managed. We have advanced several solutions to
the funding problems, including establishing Title || as a fully funded entitle-

ment program {$25-35 million/yr not 8.8 million as at presei.t) and mandating a
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tribal set-aside for funding under the Title XX Soci.! Services Block firant
and other related social servires and child welfare programs that are currently
aimed only at the states. We are aware of the 4ssociation on American Indian
Affairs (AAIA) drift legislation to address this issue and believe that its app-
roach is consistent with the positions we have loag advocated.
Another set of probiems that we have faced arc those arising from a lack of
clarity and completeness in certain parts of the Indian Child Welfare Act.
While the Act ha- been a tremendous tool for the tribes to use on behalf of our
families aad children, its phraseology is sometimes ambiguous. This has led,
unnecessarily, to problems and court disputes. More~ver, in some cases the Act
does not go far enough. For instance, we strongly believe that there should be
mandatory notice to the tribe of voluntary placements. It is for these reasons
that we have advocated anending the 'ndian Child Welfare Act to strengthen it.
The Association on American Indian Affairs has submitted amendments to the
Act to the staff of your committee. We have discussed the need for these amend-
ments with the Asscciation and are awarc that others have also submitt-d proposed
amencrents. | am not prepared today to comment on amendments specifically sut
s pport the approach of amending the Act. We will comment extensively when a
draft bill 1s prepared.

To_that end we urge the Committee to act promptly on these initiatives. The
problems caused by '"loopholes' in the Act and sporad -, unretiable, poorly man-
aged funding gets worse as time goes by, not better We need quick action in the
100th Congress. Quick action by the Congress will enable Tribal governments to
avoid the loss of their children and the disruption and destruction o their fam-
ilies.

Another issue tha. we believe that the Comnittee should be aware of is the

Pyt
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is the failure of the BIA and {HS to incorporate maximum participation of the
tribes in tederal programs administered for them. T.ibes should not need to
contract in order to have programs in accordance with their needs and desires.
Rather, there should be a stronger mechanism for ensuring that policies and
priorities of tribes are in fact reflected in Federal Indian Programs. Ffor
example, the implementation of the Alcohol and Drug Abuse Prevention Legis-~
lation. The BIA and IHS are now mondating child protection services teams. We
have opposed this concept as currently conceived because we believe that this is
an inadequate approach to the problem of alcohol and drug abuse, particularly in
view of the lack of training of most BIA and IHS social workers in this special-
ized field. Tribes have numerous ideas for the use of this money that would be
much better targeted to the need. Yet, without adequate input, the federal gov-
ernment has decided to spend significant amounts of money on these teams=-- teams
which are unlikely to have a significant impact :n most instances.

Another concern that we would like to raise with the Commi}tee is the fail-
ure of the Bureau to adequately fund triba! courts. In order to properly and
fully implement ICWA, adequately staffed and trained tribal courts are essential.
We urge Congress to increase funding for tribal courts.

In conclusion, these are but a few of the problems that we might have jden=
tified in the Indian Chiid Welfare area for your consideration. Tribal govern=-
ments are working hard to protect Indian children and families. Your support
and assistance in addressing these corcerns nd others will bring about positive

change in the lives of Indian Children and famii -~s,
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before the Senate Select Committee on Indian Affairs
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on the Indian Child Welfare Act

By: Caleb Shields, Member
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TESTIMONY OF THE ASSINIBOINE AND SIOUX TRIBES
OF THE FORT PECK RESERVATION

before the Senate Select Committee on Indian Affairs
Oversight hearing on the Indian Child Welfare Act

Mr. Chairman and wmnembers of the Committee, I am Caled
Shields. I an a membe: of the Tribal Executive Board of the
Assiniboine and Sioux Tribes of the Fort Peck Reservation,

Montana. I appre-.iate the opportunity to testify before this
Welfare Act.

|

|

|

\

\

Committee concerning needed amendments to tha 1Indian Child
The Fort Peck Tribes have been very active in matters

affecting the welfare of their children. Two years ago, we made

substantial revisions to our juvenile code which were designed to

improve adjudication of Indian child welfare cases. We have just

received a $100,000 multi-year grant to establish a model

treatment program for victims of sexual abuse, which will pe the

first of its kind in Indian country.

In addition, we recently negotiated an agreement with the
State that will permit Indian children on our Reservation to

receive Title IV-E payments for foster care, and also requires

ERIC
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the State to assist in providing protective sgervices to Indian
foster children. The agreement is significant in other respects
as wvell-- for example, it recognizes our Tribal Court's
jurisdiction over children who are members of tribes other than
the Fort Peck Tribes, apd provides that the State will recognize
tribai foster care licensing standards for purposes of federal

foster care payments.

Our experience in Indian child welfare matters includes
intensive observation and evaluation of the functioning of the
Indian child Welfare Act. Enacted in 1978 to stop the wholesale
removal of Indian children from their homes and culture, tiae Act
has greatly increased tribal courts' ability to exercise
Jurisdiction over Indian children. It has also increased the
procedural protections for Indian children who do end up in state
courts. However, ambiguitias and gaps in the Act have made it
less effective than it should be. The Fort Peck Tribes commend
the Committee for taking the time to re-evaluate the Act and

consider needed changes.

Our cozments on the Act will follow the draft bill preparcd
for this Committee's consideration by the Association of American

Indian Affairs.
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Detinitions. One of the most crucial sections of the
Indian Child Welfare Act is the definition of "Indian child."
The Act currently limits thls definition to chil“wen who are
members of or eligible for membersaip in a tribe. The Act
implies, although it is unclear on this point, that tribal court
jurisdiction is 1limited to children who are members of that
particular trilse. This leaves out two crucial classes of Indian
children-- children who are Indian but not eligible for
membership in any tribe, and children who are members of one

tribe but reside on another tribe's reservation.

Abused, neglected, and abandoned children who are members of
an Indian community should have their cases heard in tribal
court. This is a fundamental principle of the Indian Child
Welfare Act, and should apply regardless of tribal affiliation.
7 *herwise, 1Indian children will continue to be placed in

nonIndian foster homes and lost to their Indian communities.

There is another compelling reason to recognize tribal court
jurisdicticn over all Indian children. Some state courts want
nothing to do with any Indian children, regardless of tribal
membership. This is the case in Roosevelt County in Montana,

where the local judge has refused to hear cases involving Indian

ERIC
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children, even where those ciildren are not members of the Fort
Peck Tribes. In spite of this, the state social workers will ot
file tnese cases in Tribal Court because at least until recently,
the statu did not recog...22 tribal court jurisdiction over any
children who were not members of the Fort Peck Tribes. Ccngress
must end this Catch-22 by acknowledging tribal court jurisdiction
over all Indian zaildren. Unlike state courts, tribal courts are
ready and willing to handle all these cases, and are more likely

to place these children within the Indian comaunity.

The draft bill does not deal with children who are cribal
members, but no members of the tribe on whose reservation they
reside. We suggest that a section be added to the bill to cover
this situation. The tribal court on the reservation where the
child resides should have concur.ent Jurisdiction with the court
on the reservation where the crild is a member. The tribal court
would notify the membership tribe of the pending casae, and give
that tribe the opportunity to request transfer of jurisdiction,
Dec isions on transfer of jr-isdiction would be » -3e under the
same s.andards as apply to t ansfers from state court to tr'bal
court. If the membership tribe did not reJuest transfer of
jurisdictic.. within a roasonable time, or its request was denied,
the other tribal court would retain jurisdiction, subject to the

membership tribe's riglt to intervene. We already use this
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procedure at For. Peck, and it woi.hs well.

The draft bill seeks to extend the protectiors of the Indian
Child Welfare Act to children who are not members of any tribe as
lony as they are considered members of the Indian community. We
agree with this completely. However, the definition of Indian
child for this purpose should include the requirement that the

chil: be of Indian descent.

Iransfer of jurisdiction to tribal court. The Act

currently provides that where ¢ribal and state courts have
concurrent jurisdiction, the state court must transfer a case to
the tribal court unless there is good cavse to tLe contrary or
unless either parent objects. This part of the Act has not
w. Ked as intendr:d. The "good cause" requirement is vague, and
gives state co ~ts too much latitude to refuse a tribal requast
for transfer. ', parents can block tranfers simply because
they don't want u,.1r cases heard by tribal court. This entirely

defeats the purpose of the Act.

The draft bi'l would delete the good cause vequiremen:t an'
substitute several specific qronnds for refusal to tra.sfer
jurisdiction. We gencrally support this, but * +wuest one chaange.

The draf’ bill would permit a state court to refuse a petition to

o £4
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transfer if the petition were not filed within "a reasonable
time." This should be changed to give tribal courts and Indian
parents a ninimum period of thirty days to request transfer.
Otheiwise, the reascnable time requirement will be abused by

gstate courts.

The cCraft bill would permit parents to block transfer of
jurisdiction to trival court on.y Lf their objection to transfer
wera consistant with the purposes of the Act. The Fort Peck
Tribes support %this amendment. Irrational fears akout tribal
courts should ue. be permitted to deprive these c'ourts of the
opportunit; to adjudicate cases involving Indian children. As
demonstrated by the recent well-pub)icized case in Navajo Tribal
Court, tribal courts can handle even the touchiest cases in a

"air and orierly way.

Procedural rights in state courts. An earlier versirn ot

the draft Lill would have clarified that Section 102 of the Act
applies to voluntary court proceedings as well as involuntary
proceeedings. This means that the procedural protections, such
as the right to court-appointed . .nsel, access to records, and
efforts to reunite the family, would apply to proceedings where a
parent seeks to give up a child on a "voluntary" basis. The Fort

Peck Tribes support this propnsal, and urg: thay the Committee
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include ii in the bill to be introduced.

This change is much-needed, for the simple reason that
voluntary proceedings are still abused by the statcs. Parents
ar< persuaded to sign over their children to foster hom.S rath.r
than having a petition of abuse and neglect filed against them.
This is quicker and easier for the states, and also ailows them
to virtually ignore the Indian Child Welfare Act, including such
basic protactions as notifying the Indian child's tribe.
hpplication of procedural protections to voluntary proceedings
will mean that more cases will re trausferrcd to tribal court,
and that more parents will underctand thei: rights and receive

services to help the reunite their familias.

The draft bill v._,uld add a new subsection (g) to Section 102
of the Act. 'fhis subsection would provide that certain
conditions, such as inadequate housing ara alcohol abuse, do not
constitute evidence that a child should e remcved from his home.
The thrust of this section seems to be that conditions of poverty
beyond the family's control should nst result in removal of the
family's children. We acree with thi:, but do not agree with the
wording of the sub%ection. First, we are concerned about
incluiing alcohol ~buse on the list. The role that alcohol abuse

plays in abus? of children and destruction of families should not
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be minimized. Second, the term "non-conforming social behavior"

is too \ .gue and detracts from the focus on the family's poverty.

< suggest that only the language apout family and community
poverty be retained. This makes the purpose of the section much
clearer. The second sentence of the subsection, requiring a
direct causal connection between conditions in the home and harm
to the child, should be placed in a separate section. This new
section will ensure that parents are not penalized for any
conditions in their home that do not adversely affect their

children.

Placement preferences for Indian children, The Indian
Child welfare Act establishes preferences in placement of Indian
children by state courts, both for foster care and adoption.
However, there is a "good cause"” exception to these placement
preferences. The draft bill would remove this general exception,
and would substitute several specific exceptions. fThe Fort Peck
Tribes support this change, which will provide better guidance to
state courts. However, we suggest that the reguest by an older

child for a placement outside the Preferences be simply a factor,

not a controlling factor, in the court's decicion.

The draft bill would also describe the efforts a state must

RIC
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make to locate a placement within the order of preference. We
support this, because state courts are too quick to claim that
thes cannot locate a suitable Indian foster family-- often after
failing even to contact the child's tribe or members of his

extended family.

We do suggest one char e in this section. 1In additiosn to
contacting the tribe, the state should be required to concact the
BIA agency, which often has information on available 1Indian

foster homes.

The draft bill provides that nntwithstanding any state law
to the contrary, state cou.t judges can permit continued contact
between the Indian child and his family or tribe following an
order of adoption. The Fort Peck Tribes strongly support this
amendment, which will be particularly important where Indian
children are adopted by nonIndian families. The amendment should
be strengthened even more by a requirement that nonIndian
adoptive families b2 required to take steps to keep the child in
touch with her Indian heritage. We have entered orders of this
kind in Fort Peck Trikal Court and have been pleas:d with the

results.

Detitions to invaljdate state court orders. The Act gives

o 83
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parents, custodians, and the tribe the rijht tc file a petition
to invalidate a state court order if that order violates
particular provisions of the Act. The effectiveness of this
provision has been limited in one important respect-- it does not
include violation «f the placement preferences as grounds for
invalidating a stata court order. The placement preferer.es are
crucial to the purposes of the Act, and furtherumore, they are
violated frequently. The Fort Peck Tribes strongly support
Section 105 of the draft bill, which would add violation of the
placeaent preferences as grounds for invalidating state court

orders.

Section 105 of the draft bill also provides that petitions
to invalidate a state court order can brought in federal court.
We support this provision, because in our experience state courts
are very slow t~ invalidate their own orders in Indian chili
welfare cases. +..30, there would be fewer violations of the
Indian Cchild Welfare Act in the first place if state courts knew
that their orders would be subject to federal review.

The draft bill would add a new Section 101(f) to the Act,
providing that nothing in Section 101 authorizes a state to

refuse to offer social services to Indians on the same basis that

89
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it offers them to other citizens. The Fort Peck Tribes strongly
support this provision. Wa see the necessity for it very
clearly, because in Montana the Attorney General h-s used the
Indian Child Welfare Act as an excuse to rule that the state
cannot provide services to Indian children who are within tribal
jurisdiction. Although we have made vome progress on this issue
through our foster care agreement with the State, there is still
great reluctance %o acknowledge the State's obligations to its
Indian citizens.

Now that the BIA's social services budget is so limited, it
is simply not raalistic, much less legal, for states to assume
that the BIA talies care of &1l Indian social service needs.
States must be iequired to provide needed services to Indians.
Tribal/state agreements are useful to astablish ‘he best means
for the states to do this, but these agreemencs only affirm, they

do not creite, the states' duty in this respect.

Indian child Welfare Act grants. The Fort Peck Tribes have
a concern about th: Indian child Welfare Act grant programs. For
the grants that serve children on and near Indian reservations,
Indian tribes and organizations have equal priority. This has
created problems for us at Fort Peck. Until two years ago, we

were recelving a grant to operate a foster home licensing

30
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program. We lost that grant and at least two other tribes lost
theirs as well. At the same time, an urban Indian organization
bacan to receive a sizeable grant. We have no objection to urban
organizations receiving grants for off-reservation programs, but
wve feel strongly that tribes should have first priority for
grants to serve children on and near Indian reservations. We
need these grants to assist us in exercising jurisdiction over
our ciildren. Tribec that have this direct and crucial

responsibility sghould have primary access to grant funds.
I thank the Committee for the opportunity to testify on

these important issues, and I would be glad to answer any

questions you may have.

L
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My name is Al Ketzler. I'm thea Director of Native Services of

the Tanana chiefs Conference, Inc., a regional consortium of 46 |
Interior Alaskan Tribes. I have also been a Board member of the |
Association on American Indian Affairs for the last 15 years. I

wish to thank the Committee for the opportunity to address you

today on the implementation of the Indian Child Welfare Act.
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In 1987, eight years after passage of the Indian ¢Child
Welfare Act, the problems which the Act tried to rectify have

worsened in the State of Alaska.

The 1976 survey done by ithe Association on imerican Indian
Affairs, which ultimately led to the enactment of the Indian
Child welfare Act (ICWA), found there was an estimated 393 Alaska
Native children in State and Federal out of home placement. In
1986, that figure had risen to 1,010, which represents a 256%
increase. puring the same period of time, the total population

of Alaska Native children increased by only 28%.

The figures are even more disturbing when one considers that
the Alaska Native population is only 14% of the total Alaskan
population, yet Alaska Native childven make up 49% of the state's
out-of-home placement. The disproportionate adoption of Native
children is equally appalling. For the year 1986, out of all the
children placed in adoptive homes by the State of Alaska, 64%

were Alaskan Native.

As the figures indicate, the removal of our children from
our homes and culture continue at a rate that far exceeds our
population. The problems in Alaska continue to worsen for Native

children.

After removal of the Native child, his/her chances of being
placed in a Native home are not very good. At hest, the child

has a 59% chance in those areas of the state that are predomi-
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nantly Native. 1In the more urban areas of tne state. the figvre
drops to as low as 4%. These statistics, which are based on raw
data obtained from the State of Alaska, demonstrate that Native
children are being removed from their homes and placed in ron-
Native placements at a greater rate today than estimated in 1976.
In 1976 Congress was alarmed. We believe that in 1987 Congress
should be outraged, and take steps to atrengthen the ICWA to stop
this in the future.

Tanana Chiefs Conference, Inc. (TCC) has attempted to
enfcrce the ICWA with only marginal guccess. Our region is one
of {he best in placing Native children in Native homes, but still
over 54% of our children in State foster care are in non-Native
homes. Sadly, many of these children have relatives who are
capable of taking care of them and have requested the chiidren to

be placed with them, but are denied by state officials.

There are some reasons why we have had only marginal suc-

cess. The biggest is the lack of resources. Title II funds
available under ICWA are competitive. Tribal prograws are funded
based upon their srant writing ability, not on need or on the
quality of the tribal program. This means that tribal programs
are sporadically funded and we do not know if we will be funded
from one year to the next. An average child protection case will
last for two vears, so that it is not clear whether our tribal
program will survive long enough to provide services to a child

in tribal protective custody.
.
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our tribes are denied any federal assistance for tribal
foster rare. The State of Alaska receives federal support for
State foster care undur Title IV-E of the Social Security Act and
may share that with the tribes if it wishes. However, the State
of Aluska has decided not to negotiate any agreement which would
allow federal assistance for tribal foster care. Consequently,
our tribal foster care is either voluntary, or funded under some

other program for which the chiid might otherwise be eligible.

Another problem in our enforcement effort is the time
litigation takes. Often, if we challenge a placement in State
court, the litigation takes between two and three years. TCC
villages have been faced with the difficult problem of overturn-
ing an adoption on a foster care placement only to find that the
child has bonded to the foster/adoptive family. Should “ue tribe
remove the child, causing problems for the child now or allow the
child to stay and cause the child pain in ad-lescence and adult-
hood, resulting from the child's alienation from his/her people?
In considering litigation, the State will often engage in this
type of moral blackmail, asking the tribe to allow ar. illegal
placement and avoid causing the child the trauma of uncertainty

over his/her future which prolonged litigation will cause.

ICWA needs to be strengthened. Title II fanu:..¢ for tribes
under the Act should be stabilized and allocat~d to tribes in a
similar manner as Self-Determination Act contracts  PL93-638].
Federal foster care assistance needs to go directly co the tribal

agencies and should not be subject to State vetws. Finally, the

ARK:MTW:ss 1187-i1 3
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loopholes and legal ambiguities that allow extended 1litigation

needs to be tightened to ensure that Native children are removed
from their homes only when absolutely necessary and placed in

their tribal foster homes or other Native homes.

Wnile these are our major general concerns, we will also
submit more detailed suggestions to the Committee shortly. We
thank you for your interest and urge the Committee to take action

to strengthen ICWA.

ARK:MIW:s8s 1187-41 4

ERIC

82-115 0 - 4




ERIC

Aruitoxt provided by Eic:

94

STATEMENT \  fAZEL, EIBFRT, DEPUTY ASSISTANT SBECRETARY FOR INDIAN AFFAIRS
(TRIBAL SERVICES), DEPAPTMENT OF THE INTERIOR, BEFORE THE SELFCT COMMITTEE (N
INDIAN AFFAIRS, UNITED STATES SEMATE, ON TM.& IMPLEMENTAT' N OF THE INDIAN
CHILD WELFARE ACT.

November 10, 1987

Mr. Chairman and members of the Committee. I am pleased to be here today to
report on the progress in the implementation of the Indian Child Welfare Act
(IOWA} of 1978.

The Indian Child Welfare Act of 1978 (P.L. 95-608; 25 U.S.C. 1901 et seq., 92
Stat. 3069) recognizes that the trihe has the primary authority in matters
affecting the welfare of the Indian children and their families residing on
their reservations. The Act 18 npot limited to reservat.on based tribes
however. It extends to tribes in Oklahoma occupying lands within former
reservation areas, and to Alaska natives. The Act recognizes the traditional
role of state agencies and courts where an Inc.an child or his famly does
not reside on a reservation and has Jpecific provisions for transfers of
cases from state to tribal courts. In cases where a state retains
jurisdiction, the Act authorizes trioes to intervene in the proceedings and
participate 1n the litigatjon; 1t imposes certain evidentiary burdens in
state court proceedings and establishes placement preferences to giude state
placements.

Title I of the Act focuses on legal 1ssues, includirg individual custody
proceedinas, legal representation 1n Custody matters and reassumption of
Jurisdiction. We are aware that tiese procedures have been the basis for
1'tigation in recent years although we are not parties 1n those cases. You
may be aware of the highly publicized case of the Navajo boy who was adopted
by a non-Tndiar. family in 1980. The birth-mother later filed suit on the
basis that proper procedures were not followed and the Utah Supreme Court

3
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agreed. In 1986 the case was returred to the jurisdiction of the Navajo
court to decide the best placement for the child. We are pleased that a
settlement has been reached between the parties that appears to be a

reasonable arrangement for all concerned.

Although the Navajo case has been the most publicized, it has not been the
only case taken to court under Title I of the Act. Although the procedures
under Title I we believe, are clear, it may be many years before all states
and tribes are aware ané fully understand them.

The primary reason Indian claldren are separated from their families and
enter 11to foster care systems 1s because of child abuse or neglect. For the
month of August 1987, 15% of the total complaints of possible child abuse and
neglect 1nvolved physical abuse, 69% involved neglect, 12% 1involved sexual
abuse and 62% 1involved alcohol or substance abuse. Although we do not have
statistical data to identify the number of Indian child custody proceedings
handld nationwide on an annual basis, the information available which most
closely reflects this number would be the total number of Indian children in
foster or out of home care. As of June 30, 1986 that number was 9,123. We
currently have an interagency agreement with the Department of Health and
Human Services to complete a study on children in out-of-home-placements.
The draft find'ngs of that study indicate that 52% of the children were under

state care and 48% were under tribal, Indian organization, or BIA care.

The BIA and IHS have cooperatively developed Child brotection Team procedures
and reporting requireme~ts. Tney have been developed .0 ensure that reports
of suspected child abuse and neglect are handled in a timely manner and to
assess any 1immediate threat to o child's safety. The ‘eams will include
social service agencies in communities and provide them an opportunity to
share information and resources and plan for children and families 1involved

1n child abuse and neglect s)tuations.
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We have also entered into an inter-agency agreement with the Department of
Health and Human Services to fund model sexual abuse treatment and prevention
programs on the Hopi and Ft. Peck Indian reservations.

Title IT of the Act authorizes the Secretary of the Interior to make grants
to Indian tribes and tribal organizations to establish and operate Indian
child and family service programs. In Fiscal Year 1987, 128 grants were
funded with a total appropriation of $8.8 million. Currently, 48 percent of
the grants are multl-year grants and the remainder are single year.
Multi-yeir grants were initiated in 1986 and the current multi-year cycle
will operate through the 1988 funding cycle. The multi-year grants were
developed out of recommendations originating from the 1984 oversight hearing.
This procedure has been so sucocessful we cre currently considering accepting
only multi-year applications when the new multi-year cycle begins 1n Fiscal
Year 1989.

Title III of the Act requires state courts to provide the Secretary of the
Interior with a copy of any decree or order in an adoptive placement of an
Indaan child, and authorizes the release of such information to the child at
the age of 18 1n order to be enrolled in his or her tribe. Attached to my
written statement 1s a list that identifies the total number of adoptions by
state. However, states have not been dilrgent 1n their reporting and recent
contacts with individual states indicate this my be a sericus undercount.
Our area cffices have been directed to contact all states in their

jurisdiction to obtain more accurate information.

Title IV of the Act required a report to Congress on the “casibility of
providing Indian children with schools located near their homes. This report
has been completed.

100
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The information we have provided today 1is very limited and highlights only
some of the concerns addressing Indian children and famlies We believe
that the Indian Child Welfare Act has made a difference 1n meeting the needs
of Indian children in need of foster and out-of-home placements. We are
aware that the Committee staff has circulated to the tribes some draft bills
to amend the Act. We did not receive tho~e draits until just last week and
therefore have not had time to review them. We would be most pleased to

provide our written comments at a later date.

This concludes my prepared statement. I will be happy to answer any
questions the Committee might have.
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ADOFTION STATISTICS PURSUANT TO THE
INDIAN CHILD WELFARE ACT OF 1978

1979

1980

F.OM 1978 -~ 1986

1981 1982

1983

1984

ATTALN LS

1985

1986

Al sbama
Alaska
Arizons
Californis
Colorado
Florida
Idaho
I1Iinois
Indians
Iova
Kansas
Maine
Mssaachusetts
Michigen
Minnesots
Misnissippi
debraska
New Mexico
New York

sech Caroline
Jklahoma
Otegon
South Dakota
Texas
Ucah
Virginis
Weshington
W_sconsin
Wyoming

Data reflects number of adoption proceedings reported by states.
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Office of the Assistant Attomey Geasval Wash . DC 20530

May 21, 1986

Honorable Ralph W. Tarr

Solicitor

United States Department
of the Interior

Washington, D.C. 20240

Dear Ralph:

This responds to your request that the Department of
Tustice file an smicus brief in Colorado in the Interests of
Ashlevy Ann Taylor, Case No. 845JV689, Div. G, District Court,
County of Arapahoe, Colorado. You specifically request that the
United States assert that the paternal grandparents be given
precedence over unrelated Indian foster parents in this adoption

proceeding pursuant to section 105 of the Indian Child Welfare
Act (ICWA), 25 U.S.C. § 1915.

This case involves a twenty-one month old child, a
member of the Choctaw Nation who was placed with foster parents
on or about March 1, 1985. She has remained with those foster
parents since that tiwe. The foster parents and the paternal
grandparents are seeking to adopt the child in this proceeding.
The state court has ruled that it has concurrent jurisdicticn
over this matter with the tribal court, but has ma’2 no determina-
tion as to who the adoptive parents should be. A hearing in the
matter is scheduled for May 56, 1986.

Section 105(a) of the ICWA provides:

In any adoptive placement of an Indian
child under State law, a preference shall
be given, in the abseénce of good cause to
the concrarz. to a Placemenc with (1) a
nenber of the child's extended family;
!2) other members of the Indian child's
trioe; or (3) other Indian families.

28 U.S.C. § 1915(a). The legislative history of section 105(a)
of tie (VA indicates Congress’ intent to "estublish a federal
pcl.cv <nat, where possible, an Indian child should remain in the
Iz21 = 2~~mup.ty” but not to preclude "the placement of an Inc'an
child 1121 a non-Indian family." H.R. Rep. No. 1386, 95th Cong.,
21 Taas. 27 (1979).
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The Bureau of Iandian Affairs has issued guideliues
interpreting th~ ICWA, including section 1915(a). Those guidelines
specifically di.cuss what constitutes "good cause™ to modify the
preferences set forth in gection 1915(-?:

F.3. Good Cause To Modify P- 2ferences

(a) For purposes of foster care,
preadoptive or adoptive placement, a deter-
mination of good cause not to follow the order
of preference get out above ghall be based on
one or more of the following considerations:

(1) The request of the biological parents
or the child when the child is of sufficient
age.

(11) The extraordinary physical or emotional
needs of the child as estab{ished by testimony of
a qualified expert witaess.

(i11)  The unavailability of suitable
families for placement aft r a diligent search has

been completed for families meeting the preference
criteria.

(b) The burden of establishing the existence of
good cause not to follow the order of preferences
established in subsection (b) shall be on the party

. urging that the preference not be followed.

Guidelines for State Courts; Indian Child Custody Proceedings,

44 Fed, Reg. 67,583, 67,594 (Nov. 26, 1979). Nonetheless, a=
acknowledged in the introauction to the guide®ines, this provision
applying "good cause" to modify preferences, ana the guidelines

in general, are interpretative, not legislative, in nature, and
not biading on the cour:s:

Although the rulemaking procedures of the
Administrative Procedure Act have been followed

in develoning these guidelines, they are not
published as regulations berause they are not
intended to have binding legislative effect. . . .
1f procedures different frcm those recommended

in these guidelines ar= adopted by a state,

their adequdcy to protect rights guaranceed by
the Act will have to be judged on their own

merits.
4- Tzao R2z. 67,544 ‘ov. 2%, 1979). The guideline on "good cause”
1s clearly iaterorescazive because the ICWA does not expressly

10y
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delegate to the Secretary the responsibility to interpret the
statutory language of section 105. As acknowledged by the intro-
duction to the guidelines, “[p]rimary responsibility for inter-
preting . . . language in the Act [which does not lie with the
Department] rests with the courts that decide Indian child custody
cases." 1d.

Because the guidelines are merely interpretative and not
legislative, we conclude that this case does not merit the amicus
participation of the United States. The language of section JOS5({.)
cl.arly leaves the state court with ample discretion to modify
the preferences set forth there as long as "good cause” is shown.
The Department's guidelines on “good caise" are not binding on
the court and therefore provide no legal basis for us to argue th-i
awarding custody to the goster parents is incorrect as & matter
of law. The legislative history of the ICWA expressly provides
that “placement of an Indian child with a non-Indian family" is
not precluded by section 105(a). H.R. Rep. No. 1386, 95th Cong.,
2d Sess. 23 (1978). Moreover, the state court has recognized
that the ICWA applies to this child and we have no reason to
believe it will ignore the Act when if makes its adoption
determination. Finally, we fail e« recognize a significant
federal interest that would be implicated by the state court's
adoption determination in this case,

Please be advised that our decision at this time does
not rule out federal amicus participation at the appellate level
should a strictly legal Issue arise as a result of the trial
court's determination., 1 appreciate your bringing this matter (o
our attention,

Singerely, -

“¥. Hen abjcuit II
Assistant Attorney General
Land ani Natural Resources Division

i
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MR, CHAIRMAN, MEMBERS OF THE COMMITTEE:

1 AM PLEASED TO APPEAR HERE TODAY TO DISCUSS IMFLEMENTATION OF
THE INDIAN CHILD WELFARE ACT AND HOW ThE DEPARTMENT OF HEALTH AND
HUMAN SERVICES HAS COORDINATED ACTIVITIES WITH THE BUREAU OF
INDIAR AFFAIRS (BIA) TO ASSIST IN ACHIEVING THE GUALS OF THE

AcT. I AM HERE REPRESENTING THE CHILDREN'S BUREAU WHICH IS
LOCATED IN THE ADMINISTRATION FOR CHILDREN, YOUTH AND FAMILIES,
(ACYF) 1IN THE OFFICE OF HUMAN DEVELOPMENT SERVICES (HDS) IN THE
DEPARTMENT OF HEALTH AND HUMAN SERVICES (HHS)., THE CHILDREN'S
BUREAU ADMINISTERS THE CHILD MELFARE SERVICES PROGRAM UNDER TITLE
IV-B OF THZ SOCIAL SECURITY ACT AND HAS A LONGSTANDING INTEREST
IN CHILD WE' FARE SERVICES FOR INDIAN CHILDREN AND THEIR FAMILIES.

THE INDIAN CHILD WELFARL ACT OF 1978 IS THE Ex;/RESSION OF THIS
NATION'S POLICY TO PROTECT THE BEST INTERESTS OF INDIAN CHILDREN
AND TO PROMOTE THE STABILITY AND SECURITY OF INDIAN FAMILICS., [T
ESTABLISHED 3TANDARDS GOVERNING THE REMOVAL OF INDIAN CHILDREN
FROM THEIR FAMILIES, ENCOURAGED THE PLACEMENT OF SUCH CHILDREN IN
FOSTER OR ADOPTIVE HOMES WHICH REFLECT THE UNIQUE VALUES OF
INDIAN CULTURE., AND HELD THAT NO ADOPTION OF INDIAN CHILDREN
WOULD BE LEGAL UNLESS A TRIBAL COURT CONCURS, WE FULLY SUPPORT
THE LAW'S EMPHASIS ON TRIBAL JURISDICTION OVER INDIAN CHILD
WELFARE MATTERS AND THESE EFFORTS TO PRESERVE THE CHILD'S
CULTURAL HERITAGE.,

N g

Q boyg

RIC

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

PAGE 2

OUR SUPPORT FOR THE ACT AND ITS GOALS HAS BEEN DEMONSTRATED IN A
NUMBER OF WAYS. MOST NOTABLY, WE HAVE FACILITATED AGREEMENTS
BETWEEN STATES AND THDIAN TRIBES AND WAVE UNDERTAKEN SEVERAL
JOINT PROJECTS WITH THE BUREAU OF INDIAN AFFAIRS. IN ADDITION,
WE HAVE USED HDS DISCRETIONARY GRANT FUNDS TO PROVIDE SEED MONEY
AND TRAINING FOR INDIANS WORKING IN THE CHILD WELFARE FIELD.
THESE CONTRIBUTIONS, IN TURN, ARE PERHAPS BEST SEEN IN THE
CONTEXT OF THE LARGER ROLE THAT THE CHILDREN'S BUREAU FLAYS IN
PROVIDING SERVICES TO ALL CHILDREN.

CHILD WELFARE SERVICES - TITLE IV-B OF THE SOCIAL SECURITY ACT

MANY OF THE PRINCIPLES OF THE INDIAN CHILD WELFARE ACT ARE
STMILAR TO THE REQUIREMENTS OF THE ADOPTION ASSISTANCE AND CHILD
WELFARE ACT OF 1980 (P.L. 96-272). THIS LANDMARK LEGISLATION
ESTABLISHED A NEW FOSTER CARZ AND ADOPTION ASSISTANCE PROGRAM
UNDER TITLE IV-E OF THE SoCIAL SECURITY ACT AND MODIFIED THE
TITLE IV-B CHILD WELFARE SERVICES PROGRAM TO IMPROVE PROTECTIONS
AND SERVICES FOR CHILDREN,

THE GOALS OF P,L. 96 272 AND THE GOALS OF THE DEPARTMENT IN
ADMINISTERING THIS LEGISLATION ARE:

0 PREVENT.ON OF UNNECESSARY SEPARATION OF THE CHILD FROM
THE PARENTS:

108




106

Page 3

0 IMPROVED QUALITY OF CARE AND SERVICES TO CHILDREN AND
THEIR FAMILIES., AND

0 PERMANENT HOMES FOR CHILDREN THROUGH REUNIFICATION WITH
THEIR PARENTS OR THROUGH ADOPTION.

OUR PHILOSOPHY IS THAT, IF POSSIBLE. 'L CHILDREN SHOULD STAY
WITH THEIR PARENTS: IF THEY ARE ALREADY IN FOSTER CARE. THEY
SHOULD RE REUNITED WITH THEIR PARENTS: IF CHILDREN CANNOT STAY
WITH OR BE RETURNCL TO THEIR PARENTS. THEY SHOULD BE ADOPTED.
THEREFORE, IN RECENT YEARS, WE HAVE PUT MAJOR EMPHASTS ON THE
PROVISION OF FAMILY-BASED SERVICES TO PREVENT FOSTER CARE, PROMPT
REUNIFICATION OF CHILDREN WHO ARE IN FOSTER CARE, AND THE
ADOPTION OF CHILDREN WITH SPECIAL NEEDS.

UNDER P.L. ’6-272 THE SECRETARY OF HEALTH AND HUMAN SERVICES
MAKES GRANTS TO STATES FOR CHILD WELFARE SERVICES AND MAY PROVIDE
DIRECT FUNDING FOR CHILD WELFARE SERVICES f0 INDIAN TRIBES.
TRIBAL GRANTS WERE FIRST AWARDED IN 1983. IN 1987, 35 InDIAN
TRIBAL ORGANIZATIONS RECEIVED GRANTS TOTALLING $432.679 UNDER
SECTION 428 OF THE SOCIAL SECURITY ACT.
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To BE ELIGIBLE FOR FUNDING, A FEDERALLY RECOGHIZED TRIBE MUST BE
DELIVERING CHILD WELFARE SERVICES UNDER AN INDIAN SELF-DETERMI-
NATION ACT CONTRACT WITH THE BIA AND MUST DEVELOP A CHILD WELFARE
SERVICES PLAN THROUGH JOINT PLANNING WITH HDS/CB STAFF. JOINT
PLANNING, WHICH IS REQUIRED BY THE LAW., MEANS TRIBAL AND FEDERAL
REVIEW AND ANALYSIS OF THE TRIBE'S CURRENT CHILD WELFARE SERVICES
PROGRAM, ANALYSIS OF THE SERVICE NEEDS OF CHILDREN AND THEIR
FAMILIES, IDENTIFICATION OF UNMET SERVICE NEEDS TO BE ADDRESSED
IN A PLAN FOR PROGRAM IMPROVEMENT., AND DEVELOPMENT OF GOALS AND
OBJECTIVES TO ACHIEVE THOSE IMPROVEMENTS. ACYF REGIONAL OFFICE
STAFF HAVE MET ON AN ANNUAL BASIS WITH INDIAN TRIBES TO CARRY OUT
JOINT PLANNING,

WE BELIEVE THAT THE PLANNING EFFORT IS A WORTHWHILE UNDERTAKING
BECAUSE IT GIVES THE TRIBES THE LEADERSHIP ROLE IN ASSESSING
THEIR NEEDS AND DEVELOPING SUITABLE RESOURCES. WITH THE TRIBE'S
CONCURRENCE JOINT PLANNING ALSO OFFERS THE OPPORTUNITY TO INCLUDE
BOTH THE STATE AND THE BIA IN THE PLANNING PROCESS AND PROVIDES A
FRAMEWORK FOR COOPERATIVE AGREEMENTS CONCE ..[NG THE PRUVISION OF
THESE SERVICES.

2y
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TRIBAL-STATE AGREEMENTS

THE PROVISION OF SERVICES TO INDIAN CHILDREN AND FAMILIES,
PARTICULARLY CHILDREN AND FAMILIES ON RESERVATIONS. VARIES
DEPENDING ON RELATIONSHIPS BETWEEN THE TRIBES AND THE STATE. IN
SOME STATES, THERE ARE EXCELLENT WORKING RELATIONSHIPS WITH JOINT
PLANNING AND INDIAN TRIBAL INVOLVEMENT IN FUNDING DECISIONS. IN
OTHER STATES. HOWEVER, TRIBAL-STATE RELATIONS TEND TO BE
PROBLEMATIC. THE PROBLEM OF DIVIDED OR UNCERTAIN LEGAL
JURISDICTION AND RESPCNSIBILITY FOR INTERVENTION AND PROVISISN
OF SERVICES HAS LONG BEEN RECOGNIZED., ONE SOLUTION PROPOSED HAS
BEEN THE DEVELOPMENT OF TRIBAL-STATE AGREEMENTS ON INDIAN CHILD
WELFARE ISSUES SPELLING OUT STATE AND TRIBAL RESPONSIBILITY FOR
ACTION AND FUNDING,

PAST AGREEMENTS WERE SUPPTRTED BY BOTH ACYF AND THE
ADMINISTRATION FOR NATIVE AMERICANS (ANA) BUT TENUED TO BE NARROW
IN SCOPE ~- FOR INSTANCE. AN AGREEMENT THAT THE STATE WOULD
CONTRACT WITH THE TRIBE TO DEVELOP AND MAINTAIN NATIVE AMERICAN
FOSTER HOMES ON TnE RESERVATION. A STATE COULD HAVE A DIFFERENT
AGREEMENT WITH EACH OF THE TRIBES IN THE STATE.

151'
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RECENTLY HOWEVER, THE AMERICAN ASSOCIATION OF INDIAN AFFAIRS KAS
WORKED WITH THE STATE OF WACHINGTON AND AN ASSOCIATION OF
WASHINGTON TRIBES TO DCVELOP A COMPREHFNSIVE AGREEMENT., COVERING
ALL ASPECTS OF INDIAN CHILD WELFARE AKD DEFINING RESPONSIBILITIES
AND PROCEDURES IN ALL CIRCUMSTANCES. THIS AGREEMENT HAS NOW BEEN
SIGNED BY THE STATE AND ALMOST ALL OF THE 26 WASHINGTON TRIBES.
THIS WINTEP, ACYF WILL SPONSOR A MEETING WITH REPRESENTAT'VES
FROM THE AMERICAN ASSOCIATION OF INDIAN AFFAIRS, THE STATE OF
WASHINGTON INDIA™ DESK, AND THE TRIBAL ASSOCIATION TO PRESENT
INFORMATION ON THE DEVELOPMENT AND IMPLEMENTATION OF THIS
AGRECMENT., THE MEETING WILL BRING TOGETHER ANA., ACYF, BIA,
CONGRESSIONAL STAFF AND MNATIVE AMERICAN ORGANIZATIONS. IT IS
HOPED THAT THIS AGREEMENT WILL SEPVE AS A MODEL FOR OTHER STATES
AND TRIBAL ASSOCIATIONS.

JOINT STUDY

IN A NUMBER OF OTHER INDIAN CHILD WSLFARE AREAS HDS AND BIA HAve
ENGAGED IN COLLABORATIVE EFFORTS TO IMPROVE SERVICES TO INDIAN
CHILDREN. FOR EXAMPLE. IN SEPTEMBER 1935, ACYF AND BIA JOINTLY
CONTRACTED FOR A STUDY OF THE PREVALENCE OF INDIAN CHILDREN IN
SUBSTITUTE OR FOSTER CARE. THE STUDY ALSO EXAMINED THE
IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT AND RELEVANT
PORTIONS OF P,L, 96-272 AS THEY AFFECT INDIAN CHILDREN AND
FAMILIES, THIS IS THE FIRST SYSTEMATIC NATIONAL EXAMINATION OF
«HE EFFECTS OF THE INDIAN CHILD WELFARE ACT.

112
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THE PURPOSE OF THE STUDY WAS TO DETERMINE THE NUMBER OF INDIAN
CHILDREN IN SUBSTITUTE OR FOSTER CARE ACROSS THE COUNTRY AND TO
OBTAIN DATA ABOUT THEIR PLACEMENTS AND CASE GOALS. THE STUDY WAS
ALSO DESIGNED TO LEARN HOW STATES. TRIBES AND BIA AGENCIES ARE
WORKING TOGETHER IN AN EFFORT TO COMPLY WITH THE LEGISLATION, AND
TO DETERMINE WHAT SUCCESSES AND PROBLEMS ARE AFFECTING ITS
IMPLEMENTATION.

DATA COLLECTION FOR THE STUDY WAS RECENTLY COMPLETED. A HIGH
RETURN RATE FOR THE SURVEY WAS ACHIEVED. PRELIMINARY FINDINGS
INDICATE THERE WERE APPROXIMATELY 9,123 INDIAN CHILDREN IN
SUBSTITUTE CARE IN 1986. THE FINAL STUDY REPORT IS EXPECTED TO
BE AVAILABLE BY JANUARY 1988,

OTHER EXAMPLES OF COLLABORATIVE EFFORTS BETWEEN ACYF anD BIA
INCLUDE

0 BIA PARTICIPATES IN TWO ACYF ADVISORY BOARDS WHICH ARE
APPOINTED BY THE SECRETARY OF HHS: THE HATIONAL ADVISORY
BOARD ON CHILD ABUSE AND MEGLECT AND THE ADVISORY
COMMITTEE ON FOSTER CARE AND ADOPTION INFORMATION.

0 BIA STAFF WAVE BEE { DETAILED TO HDS TO WORK ON INDIAN
CHILD WELFARE ISSUES,

[ SN
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0 FOR SEVERAL YEARS, BIA STAFF WAVLC SERVED ON HDS GRANT
REVIEW PANELS AND HDS STAFF HAVE SERVED ON BIA GRANT
REVIEW PANELS IN THE AREA OF INDIAN CHILD WELFARE
SERVICES.,

0 THe CHILDREN'S BUREAU PARTICIPATED AS A MEMBER OF THE BIA
TASK FORCE ON CHILD ABUSE AND NEGLECT WHICH apvISeD BIA
IN ITS DEVELOPMENT AND IMPLEMENTATION OF LOCAL CHILD
PROTECTION TEAMS.

ONE OUTCOME OF THIS INTERAGENCY COLLABORATION HAS BEEN A FORMAL
INTERAGENCY AGREEMENT UNDER WHICH HHS TRANSFERRED $200,000 ofF FY
1987 CHILD ABUSE PREVENTION FUNDS TO THE BIA TO BE USED ON THWO
RESERVATIONS WITH SPECIAL PROBLEMS OF CHILD SEXUAL ABUSE.

FROM 1985 To 1987, HDS HAS FUNDED APPROXIMATELY 66 DISCRETIONARY
GRANTS TOTALLING OVER $4 MILLION TO ADDRESS A WIDE VARIETY OF
INDIAN CHILD WELFRE ISSUES. SOME PROJECTS WERE FOCUSED ON
DEVELOPING CODPERATIOM BETWEEN STATES AND INDIAN TRIBES ON CHILD
WELFARE ISSUES. OTHER PROJECTS WERE FOCUSED OM PREVENTION OF
OUT-OF ~HOME PLACEMENTS AND IMPROVING CHILD PROTECTIVE SERVICES ON

O
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INDIAN RESERVATIONS. OTHER GRANTS PROVIDE TRAINING FOR INDIAN
STUDENTS INTERESTED IN WORKING IN CHILD WELFARE SERVICES AND FOR
INDIAN PRACTITIONERS ALREADY WORKING IN THE AREA. STILL OTHER
PROJECTS WERE DESIGNED TO HELP RESOLVE PROBLEMS WITH CHEMICAL
DEPENDENCY, SCHOOL DROP-OUTS, AND RUNAWAYS.

Tnese HDS DISCRETIONARY GRANTS, IT MUST BE EMPHASIZED, ARE FOR
DEVELOPMENTAL PURPOSES ONLY. GRANTS MADE BY BIA UNDER THE INDIAN
CHILD WELFARE ACT ARE DESIGNED TO FUND DIRECT SERVICE DELIVERY.
THE DISCRETIONARY GRANTS MADE BY HDS COMPLEMENT BIA EFFORTS BY
PROVIDING SEED MONEY FOR FUTURE IMPROVEMENTS IN SERVICES.

IN cLOSING, THE DEPARTMENT ACTIVELY SUPPORTS THE INDIAN CHILD
WELFARE ACT AND THE PRINCIPLES IT EMBODIES REGARDING THE
PREVENTION OF FAMILY SEPARATION: THE PROMOTION OF FAMILY

REUNIF ICATION: AND THE CENTRAL ROLE OF INDIAN TRIBES IN DECIDING
THESE ISSUES.

ALTHOUGH WE HAVE NOT YET COMPLETED OUR ANALYSIS OF THE DRAFT BILL
PROPOSED BY THE ASSOCIATION ON AMERICAN INDIAN AFFAIRS, WE
APPRECIATE THE OPPORTUNITY TO COMMENT ON DRAFT LEGISLATION
AFFECTING THE DEPARTMENT OF HEALTH AND HUMAN SERVICES.

MR, CHAIRMAN, THAT CONCLUDES MY PREPARED REMARKS AND NOW I wouLD

BE HAPPY TO RESPOND TO ANY QUESTIONS THAT YOU OR OTHER MEMBERS OF
THE COMMITTEE MAY HAVE.

1i5
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STATEMENT OF MICHELLE PENOZIEQUAH AGUILAR, EXECUTIVE DIRECTOR OF
THE GOVERNOR'S OFFICE OF INDIAN AFFAIRS, STATE OF WASHINGTON

Honorable Senators and staff of the Select Committee; thank
you for allowing me to testify. My name is Michelle Penoziequah
Aguilar. I am the Executive Director of the Governor's Office of
Indian Affairs for the State of Washington. I alsoc serve as a
board member of the Indian Child Welfare Advisory Committee for
the Affiliated Tribes of Northwest Indians and as a founding
board member of Northwest Indian Child Welfare Association. My
academic background is in nhuman services and public
administration. Prior to my current position I served as the
Indian Child Welfare Program Director for The Suquamish Tribe.
This is the second Indian Child Welfare oversight hearing at
which I have testified.

As with any legislation, through the implementation process,
areas of unclear language, jurisdiction, procedural difficulties,
and misinterpretation of intent are discovered. Over the years
some of the problems in the act have become tremendous barriers
to implementation and operation of child welfare services both by
tribal and state programs. These barriers and misunderstandings
as to the intent of certain passages in the legislation has in
sone cases prevented a cooperative mode of operation aad service
provision betwe .n the state and the tribes. This in turn has

hurt children and families.

Approximately four years ago tribal gocial workers in thie
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atate got together to discuss their frustration in trying to
overcone these barriers and provide appropriate Indian child
welfare services as intended by the act. Af:er approximately one
year a draft tribal/state agreement had been developed that could
be presented to the state for negotiation between the
governmente. This draft agreoment outlined the problems that
existed on both the federal level and the state level and offered
procedural solutions to the difficulties in service provision for
all parties. Involved in the two and one half year negotiation
Procese were representatives from the Bureau of Indiaq Affairs, o
Washington State Indian tribes and their legal counsel’, the ot
Departr<nt of Social and Health Services (DSHS) Division of
Children and Fanily Services, DSHS Office of Indian Affairs, DSHS
Legislative and Community Relatione, the state Attorney General's
Office, and the Governor‘'s Office of Indian Affairs. This
agreement is considered tc be the most comprehensive tribal/state

agreement in the nation.

Jule Sugarman, Secretary, Department of Social and Health
Services, said " This agreement represents a post significant and
impressive partnership which I fully support. This agency is
compitted to the terms, conditions and obligations contained in

the agreement."

This agreement will serve as a blueprint for the development

of policy, local agreements, training, and other necessary

>
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activities to be undertaken jointly by the tribes and DSHS.

Amvong the principles and concepts mutually agreed upon are:

- DSHS recognizes the jurisdiction of tribal governments over
Indian child welfare matters.

- DSHS will utilize the prevailing social and cultural standards
of Indian tribes =nd will involve tribal social services in

all phases of placement services to Indian children.

- DSHS agrees to purchase child welfare services and social
services by contract from tribes.

- DSHS agrees to provide pertinent Indian child welfare training
to its staff serving Indian children

-~ DSHS will provide notice of all state court proceedings
regarding Indian children to parents, Indian custodians,
tribal representatives, Bureau of Indian Affaire, when
necessary, and extended family members.

- DSHS will enter into agreements with tribes for the delivery
of Child Protective Services on reservations.

The outcome of the negotiation process and the agreement is
manyfold. It created a strong working relationship with the
state and tribes, it created legislation that brought the state
into compliance with the Act, it began a process to develop an
Indian child welfare compliance audit cooperatively with the BIA,
The Affiliated Tribes, and with the states of Oregon and
Washington. It also made the involved state agencies very aware
of the need for amendments to the act and i.r appropriate levelg
of non competitive funding for tribal Indian child welfare

pPrograms.
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This state is doing everything it can under very tight
financial constraintes to assist the tribes in providing
culturally sensitive services to their children and families
through tribal programs. This assistance is very minimal. I am
here to implore you to consider putting a priority on the
development of a bill that would address the specific areas of
the act that need amending. 1°ve included a copy of the
tribal/state agreement, concurrent jurisdiction and exclusive
Jurisdiction, as well as a copy of second substitute house bill
number 480 (the legislation referred to earlier in this
document). As you will notice when reading the agreement, it
gces beyond the Act to meet what the state and tribes felt was
the intent of the act. It was important to develop this
agreepent to meet the needs of Indian children and families that
the act does not address or where intent was not clear. The
state of Washington would be glad to comment on a bill and assist

in any other way we could.
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Mr. Chairman and Committee members. Thank you for inviting
us to testify before this Committee. The Senate Select Committee
on Indian Affairs has played a vital role in enacting legislation
to protect Indian children and families. We are pleased to see
thzt the Committee has a continuing interest in this important
issue.

The Association on American Indian Affairs. Inc. (AAIA) is a
national non-profit citizens' organization headquarte:ed in New
Yovx City and dedicated to the preservation and enhancement of
the rights and culture of American Indians and Alaska Natives.
The policies of the Association are formulated by a Board of
Directors, a majority of whom are Native Americans. The
Association began its active invclvement in Indian child welfare
issues in 1967 and for Rany years was the only national
organization active in confronting the crisis in Indian child
welfare. AAIA studies were prominently mentioned in committee
reports pertaining to the enactment of the Indian Child welfare
Act and, at the invitation of Congress, AAIA was closely involved
in the preparation of the Act. We continue to work with tribes
in implementing the Act including the negotiation of tribal-state
agreements and legal assistance in contested cases,

This testimony is presented in support of legislztion
amending the Indian Child Welfare Act to strengthen and clarify
the Act and legislation providing for Jirect federal funding to
tribes from generally applicable Peaeral grant programs targeted

to social services programs -- specifically the Title XX Social

a—
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Services Block Grant, Titles IV-B and IV-E of the Social Security
Act and the Alcohol, Mental Huvalth and Drug Abuse Block Grant.

The Indian Child Welfare Act was landmark legislation. The
Act was a response to widespread evidence that abusive child
welfare practices had caused thousands of Indian children to be
wrongfully separated from their families, usually to be placed in
non-Indian households or institutions. The essential role of
tribes in ensuring the well-being of their children was a
cornerstone of the Act.

The Act has provided vital protections to Indian children,
families and tribes. It has formalized the authority and role of
tribes in the Indian child welfare procwss. It has forced
greater efforts and more painstaking analysis by agencies and
courts before removing Indian chi’dren fiyom their homes. It has
provided procedural protections to families and tribes to prevent
arbitrary removals of children. It has required recognition by
agencies and courts alike that an Indian child has a vitsl

interest in retaining a connection with his or her Indian

heritage.

Nonetheless, our work in the field and continual contact
with individuals involved in all level: of Indian child welfare
has revealgd to us that there are a number of ohbstacles which
prevent In&ian recple from fully realizing the benefits of the
Indian Child Welfare Act. Foremost among the obstacles to
success has been the lack of adequate funding for tribal social

services programs. These programs are best suited to provide
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services to Indian children and in the best position to ensure
th#»t all public and private agencies involved with the children
coaply with the Act. Adequately runqed tribal programs -- for
example those tribes that have received Title XX funding through
& contract with the State -- have the capacit, to provide
services to Indian communities in an efficient and culturally
sencitive manner. Ye* the only resource available to many tribes
is the inadequately funded and competitive ICWA Title II grant
which has been ar.icrarily and erratically administered oy the
Bureau of Indian Affairs.

Anotl obstacle to the full and effective inplementation of
the Indian Child Welfare Act has been the uneven implementation
of the Act by state agencies and courts. Agencies and courts
that are not sympathetic to the Art's goals have sometimes
circumscribed or circumvented thie Act. Strainec and narrow
readings of ite provisions have limited the scope and protections
of the Act far more than Congress intended. In addition,
exper'ience with the Act has revealed issues that were not
considered in 1978 and which could beneficially be sddressed
legislatively.

After continually being confronted by these problems in our
work, we commenced a process to develop legislative
recommendations to rectify these problems. AAIA informally
surveyed dozens of people by phone, held meetings and gave
seninars o. Iadian child welfare -- leading to gubstantial

contact with social workers, attorneys and others involved in
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Indian child welfare. We carefully review=d case law and
publications relating to the Act and the traascripts of 1984 and
1986 Congressional oversight hearings. Based upon these rontacts
and analyses, we drafted legislative proposals and circulated
them to many persons known to the Association throughout Indian
country who have had a long time involvement in Indian child
welfare. The attached bills incorporate comments made by those
individuals to whom the proposals were sent.

The bills are currently structured as two separate bills,
but they are interrelated and could be combined. One bill amends
the Indian Child Welfare Act. The other proposes a long-term
solution to the Indian social services funding problem by
providing for tribal set-asides in a number of social services
programs currently targeted toward states. Both bills recognize
that the best, most culturally sensitive mechanism for protecting
Indian families and children is a strengthenud tribe -- one with
adequate authority, input ancd resources to provide the types of
services and oversight, and, where appropriate, advocacy that are
needed by Indian children and families. ‘uch an approach is
consistent with the overriding principle of Indian self-
determination which rightfully informs the actions of Congress in
the field of Indian affairs.

The substance of the proposals can be summarized as follows:

The Indiar Child Welfare Act Amendments of 1987

This p*oposal amends the Indian Child Welfare Act to clarify
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and expand the Act. The major goals of the amendments are as

Clarify and expand coverage of the Act.

all children enrolled or eligible for enrollment are
covered by the Act; previous living in an Indian
environment is not a “equirement of the Act

putative fathers need not take formal legal action to
acknowledge paternity

expand the Act to provide coverage to Canadian Indian
children for the purposes of notice, burdens of proof

and placements, but not for purposes of jurisdiction

Increase tribal involvement and coatrol

clarify transfer provisions by defining what
constitutes good cause not to transfer

clarify that all tribes have exclusive Jurisdiction
over children domiciled or resident on the
reservation

clarify that tribally-licensec foster care homes are
eligible for Title IV-E foster care payments

expand requiremeants for involvement of tribal social
services programs in any case where continued state
involvement with an Indian child is expected,
including a requirement that such services and other
tribal resources be brought to bear before removal of

a child, except in emergency circumstances

Keer, families intact whenever possible
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- requirement that tribal services be utilized (see
above)

- appointed counsel for families in administrative
proceedings

- testimony from culturally sensitive expert witnesses
48 a prerequisite to removal of a child

- additicnal safeguards to ensure that all consents to
out-of-hcme placements are truly voluntary

- make explicit the requirement that the natural family
receive notice if an adoptive placement fails

Placement of children who must be placed with the

extended family, other tribal members or other Indian

families whenever possible

- make placement preferences mandatory, except for
explicit instances where alternative placements would
be permitted

- extended family provided with greater rights to
intervene in proceedings and to challenge prior
placements not in accordance with placement
preferences

Fairer and quicker proceedings

- increased access to federal courts

~ requirement that proceedings be expedited

Compliance monitoring mechanisms

- creation of area-based Indian child welfare

committees
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= requirement that private agencies be required to
comply with the ICWA as a condition of continued
licensure

- dinclusion of ICWA compliance in Title XX audits of
state prograams

7. Improvement of Title II grant process

= Pprograms in accordance with tribal priorities

- Treview by non-Federal employees chosen in
consultation with tribes

8. Better recordkeeping and increased access to records

The Indian Sccial Services Assistance Act_of 1987
This proposal provides for a tribal set-asjde —- determined

by a formula which takes into account the Indian population on or
near the reservation (as modified to deal with the special
circumstances in Oklahoma and Alaska) and poverty levels of the
population -- in the following programs:

1. Title XX social Services Block Grant

2. Title IV-B Child Welfare Services

3. Alcohol, Mental Health and Drug Abuse Block Grant

The proposal also provides Title IV-E funding for traibally-
licensed foster honmes.

Consolidation of programs and formation of tribal
consortiums would be permitted.

At current funding levels, the formulas would dictate a

tribal set-aside of approximately $30-40 million/year. An
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additional undetermined amount would be available for Title IV-E

foster payments.

Thank you once again for inviting us to testify at this
hearing. Attached as appendices are the full texts of AAIA's

proposals, explanatory summaries and revenue estimates.
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APPENDIX A

INDIAN CHILD WELFARE ACT AMENDMEN™S OF 1987

[ } - Deletions
- Additions

An Act to amend the Indian Child Welfare Act of 1978 and for

other purposes.

Be it enacted by thY Senate and House o!_Representatives of

the United States of America in Cungress assembled,
_TITLE I - INDIAN CHILD WELFARE ACT AMENDMENTS

SEC. 101. Section 4 of the Indian Child Welfare Act (25

U.S.C. 1903) is amended to read as follows--

"SEC. 4. For the purposes of this Act, except as may be

specifically provided otherwise--

(1) "child custody proceeding" shall mean and include--

82-1150 - 5
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(1) “foster care piacement” which shall mean any

administrative, adjudicatory or dispositional action,
including a voluntary proceeding under gection 103 of
this Act, [removing] which may result in the placement
of an Indian child [from its parent or Indian custodian

for tenporai-y placement] in a foster home or
institution, group home or the home of a guardian or
conservator [where the parent or Indian custodian
cannot have the child returned upon demand, but where

parental rights have not been terminated;;

(i1) “termination of parental rights" which shall
mean any adjudicatory or dispositional action,
including a veluntary proceeding under section 103 of

this Act, which may yesult {resulting] in the
termination of the parent-child relationship or the

percanent removal of the child from the parent's
custody;

(111) "preadoptive placement” which shall mean the
temporary placement of an Indian child in a foster home
or institution after the termination of parental
rights, but prior to or in lieu of adoptive placement;

and

(iv) “"adoptive placement” which shall mean the

permanent placement of an Indian child for adoption,
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including any administrative, adjudicatory or

dispositional action or any voluntary proceeding under

(o

section 103 of this Act, whether the placement is made

by a state agency or by a private agency or

individuals, which may result [(resulting)] in a final

decree of adoption.

Such term or terms shall include the placement of

including Indian chi:dren born out of wedlock. Such

term or terms shall not include a placement based upon
an act which, if committed by an adult, would be deemed

a crime. Such terms shall also not include a placement

based {or] upon an award of custody (in a divorce
proceeding] to one of the parents in any proceeding

involving a custody contest between the parents. All

other proceedings involving family members which meet

this definition are covered by this Act.

(2) "domicile" shall be defined by the tribal law or

such law or custouum, shall pe defined as that place where a

perscon maintains a residence with the intention of

period, and to which such person has the intention of

returning whenever he is absent, even for an extended

period;

O
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{(2)] (3) "extended family member" shall be defined by
the law or custom of the Indian child's tribe or, in the
absence of such law or custom, shall be a person who has
reached the age of eighteen and who, by blood or marriage,
is the Indian child's grandparent, aunt or uncle, brother
or sister, brother-in-law or sister-in-law, niece or
nephew, first or second cousin, or stepparent;

{(3)) {4) "Indian" means any person who is a member of
an Indian tribe, [or who is an Alaska Native and a member
of a Regional Corporation as defined in section 7)
including an Alaska Native who is a member of any Alaska
Native village as defined in section 3(c) of the Alcska
Native Claims Settlement Act (85 Stat. 688, 689), any
person vho is considered by an Indian tribe to be a part
of its community, or, for purposes of gections 107, any
person who is seeking to determine eligibility for tribal

pembership;

{(4)] (5) ™"Indian ch‘ld" means any unmarried person who
is under age eighteen and ig [either] (a) a member of an
Indian tribe or (bf is eligible for meubership in an
Indian tribe [and is the biological child of a member of

an Indian tribe] or (c) is considered by an Indian tribe

to be part of its community. Any child who meets the

criteria in clause (a) or (b) is covered by tnis Act
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regardless of whether the child has lived in Indian

country, an Indian cultural environment or with an Indian

parent;

[(6)] (6) "Indian child's tribe" means (a) the Indian
tribe in which the Indian child is a member or eligible
for membership or (b) in the case of an Indian child who
is a member of or eligible for membership in more than one
tribe, the Indian tribe with which the Indian child
has the more significant contacts. The tribe with

the more significant contacts may designate as the Indian

{(6)] (7) "Indian custodian" means any Indian person

o
who has legal custody of an Indian child under tribal law

or custom or under State law or, to {who] whom temporary
physical care, custody, and control has been voluntarily

transferred by the parent of such child whether through

the tribe, state or a private placement;

{(7)) (8) "Indian organization" means any group,
association, partnership, corporation, or other legal
entity owned or controlled by Indians, or a majorit: of

whose members are Indians;

[(8)] (9) "Indian tribe" means any Indian tribe, band,

et
G
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nation, or other organized group or community of Indians,
recognized as eligible for the services provided to
Indians by the Secretary because of their gtatus as
Indians, including any Alaska Native village as defined in
section 3(c) of the Alaska Native Clainms Settlement Act
(85 Stat. 688,689), as amended, those tribes, bands,
pations or groups terminated since 1940, and for the
purposes of sections 10i(c), 102, 103, 104, 105, 106,
107, 110, 111 and 112 of this Act, those tribes, bands,
nations or other organized groups that are recognized now
Or in the future by the Government of Canada or any
province or territory thereof;

f(9)] (10) “parent" means any biological parent or
parents of an Indian child or any Indian person who has
lawfully adopted an Indian child, including adoptions

under tribal law or custom. It does not include, except

for the purposes of the notice provision of this Act, the

unwed father where paternity has not been acknowledged or

established under tribal law or custom or upder State law.
For the purboses of asserting parental rights under this
Act or State law, paternity may be acknowledged or
established at any time prior %o final termination of such
righte under this Act or State law. An unwed father who
has openly proclaimed his paternity to the mother,

exten

has
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court, a party to the child custody proceeding or a
representativ.s oy any public entity, including a child

placement or adoption agency licensed by the state, shall
be deemed to have acknowledged paternity for the purposes

of this Act:;
{11) ‘"qualified expert witness" means (a) a Bember of
recognized by the tribal.

community as knowleddeable in tribal customs as they

pertain to family orgapnization and childrearing practices,

delivery of child and family gervices to Indians, and

extensive knowledde of prevailirg social and cultural
standards and childrearing practices within the Indian

child's tribe. or (c) & professional person having
substantial education and experience in the area of his or
specialty who has knowledge of prevailing social
ral standards and childrearing practices within

Indian child's tribe;

defined

[(10){i1131 “reservation" means Indian country as

n section 1151 of Title 18, United States Code
and any lgnds, not covered under such section, title to
which is either held by the United States in trust foi the
benefit of any Indian tribe or individual or held by any
Indian tribe or 1n§1v1dual subject to a restriction by the

United States agalngf alienation;
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{13) ’‘residence" shall be defined by the tribal law or
custom of the Indian child's tribe, or jin the absence of
such law or custom, shall be defined as a place of general
abode or a principal, sctual dwelling place of a
continuing or lasting nature;

((11)]) (14) "Secretary” means the Secretary of the

Interior; and

((12)) (15) "tribal court" means & court with
Jurisdiction over child custody proceedings and which is
either a court of Indian Offenses, a cour: established and
operated under the code or custom of an Indian tribe, or
any other administrative body of a tribe which is vested

with authority over child custody proceedin-~s.

SEC. 102. Section 101 of the Indian Child Welfare Act (25

U.S.C. 1911) is amended to read as follows--

“SEC. 101 (a) Notwithetanding any other Federal law to the
contrary, an (An] Indian tribe shall have jurisdiction
exclusive as to any State over any child custody proceeding
involving an Indian child who resides or is domiciled within
the reservation o{ such tribe, except where [such

Jurisdiction is] concurrent jurisdiction over voluntary child

€u 'ody proceedings may be otherwise vested in the State by
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existing Federal law or where jurisdiction is ogtherwise

vested in a state, pursuant to an agreement entered into
pursuant to section 109 of this Act. Where an Indian child
is a ward of a tribal court, the Indian tribe shall retain
exclasive jurisdiction, notwithstanding the residence or

domicile of the child.

(b) In any State court child custody proceeding [fOr the
foster care placement of, Or termination of parental rights
to,] involving an Indian child not domiciled or residing
within the reservation of the Indian child's tribe or in
proceedings involving children domiciled or residing on the
reservation whers a state has assumed jurisdistion pursuant
to subsection (a) of this section. :he court, in the absence

of [good cause] an agreement entered into under section 109

of this Act to the contra y, shall transfer such proc‘eding
to the jurisdiction of the tribe, absent [an] an unrevoked
Objection by either parent determined to be consistent with

the purposes of this Act, upon the petition or request,

orally or in writing, of either parent or the Indian

custodian or the Indian child's tribe, Provided that th

court may deny such transfrr of jurisdiction where the

petitioner did not file the petition within a reasonable time

after receiving notice of the hearin® nd the proceeding is

at an advanced stage when the petition to transfer is filed

or if the ~vidence necessary to decide the cuse cannot b

presented in the tribal cour:. without undue hardship to the

.
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parties or the 4ith. yee and that hardshi; cannot be

mitigated by the ctribal cgourt, Provided further, That such

transfer shall be subject to declination by the tribal ccurt

of such tribe.

(¢) In any State court child custody proceeding (for the
foster care placement of, or termination of parental rights
to,] involving an Indian child, the Indian custodian of the
chil4, the biological parent of the child unless Parental
rights have been previously terminated and the Indian chiid's

tribe shall have a right to intervene at any point in the

proceeding. The Indian custodian, the biological parent,
except as provided above, and the Indian child's tribe shall
2180 have a right to intervene in any administrative or
judicial proceeding under State Jaw to review the foster
care, preadoptive or adoptive placement of an Irdian ¢hild.
The Indian child's tribe may permit an Indian organization or

other Indian tribe to intervene in its behalf.
snclan tribe to intervene in its

(d) wWhenever a non-tribal social services agency determines

2a Indian child js in a depandent or other condition

2]
I

[ad

at could lead t

placement or adoptive placement and which reguires the

a foster care placemert, preacopt:ve

continued involvement of .he agency with the child for a

Reriod in excess of 30 days, the agency shall send notice of

the condition and of the initial steps taken to remedy it
the Indian child's tribe within seven days o

I

the
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determination. At this and an: subseguent stage of its

involvement with an Indian child, the agency shall, upon

request, give the tribe full cooperation including access to

confidential or private data, the agency may require

execution of an agreement with the tribe providing that the

tribe shall maintain the data according to statutory

provisions applicable to the data.

f(d)] (e) The United States, every State, cvery territory or
possission of the United States, and every Indian tribe shall
give full faith and credit to the public acts, records, and
judicial proceedings of any Indian tribe applicable to Indian
child custody proceedings to the same extent that such
entities give full faith and credit to the public acts,
records, and judicial proceedings of any other entity.

Differences in practice and procedure that do not affect the

fundamental fairness of the proceeding shall not be cause to

deny full fajth and credit to a tribal judicial proceeding."

resident or domiciled on or off the reservation to the same
o

extent that such State makes services available to all

citizens.

SEC. 103. Section 102 of the Indian Child Welfare Act (25

11

,
2
)

| Y
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U.S.C. 19i2) is amended to read as follows--

"SEC. 102(a) In any involuntary child custody proceeding
in a State court, where the court Or the petitioner knows or
has reascn to know that an Indian child is involved, the
party seeking the foster care, preadoptive or adopt ve
placement of, or termination of parental rights to, an Indian
child, or yhich gtherwise has jinjtiated ¢ ¢child custody
procesding, shall notify the parent, (or] Indian custodian,
if any, and the Indian chiid's tribe, by registered mail with
return receipt requested, of the panding proceedings, (and)
of their right of intervention, and of their right to
Petition or request the court to transfer the rase to tribal

court. Whenever an Indian child is eligible for membership
in pore than one tribe, each such tribe shall receive notice

of the pending proceeding. If the identity or location of
the parent or Indian custodian snd the tribe cannot be

determined after reasonable inquiry of the parent, custodiar

and child, such notice shall be civen to the Secretary in
like manrer, who shall have fifteen days af‘..r raceip: to
proviae the requisite notice tc the parent or Indian
custodian and the tribe. No involuntary child custody
(foster care placement or termination of p-ental rights]
proceeding shall be held unt.l at ieast .ten] fifteen days
after receipt of notice by the parent or Indian custodian and

the tribe or until at least thirty days ufter receipt of

notice by the Secretary. Provided, That th parent or Indi-an

-d2
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custodian or the tribe shall, upon request, be grantedi up to
twenty additional days to prepare for such proceeding.

Provided further, That any request for appointed counsel,

pursuant to subsection {b), shall toll the running of
applicable time periods until a determination is made as to

the parent or Indian custodian's eligibility for

representation, unless the party requesting appointment of

counsel wajves such tolling.

agency determines indigency, the parent or Indian custodian
shall have the right to court-appointed counsel in any

[removal, placement, or termination] child custody

proceeding. The court may, in its discretion, appoint

counsel for the child upon a finding that suca appointment is
in the best interest of the child. Where State law makes no
provision for appointment of counsel in such proceedings, the

court or state agency shall promptly notify the Secretary

upon appointment of counsel, and the Secretary, upon
certification of the presiding judge or, where applicable,
fees and expenses out of funds which may be appropriated
pursuant to the Act ot November 2, 1921 (42 Stat. 208; 25

u.s.c. 13 The Secretary shall also pay the reasonable fees

and expenses of qualified expert witnesses retained on behalf

of an indigert parent or Indian custodian.

13
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(c) Each party {to a foster care placeaent or termination of
parental rights] in any child custody proceeding under State
law involving an Indian child shall have the right to examine
and copy all reports or other documents (filed with the
court] upon which any testimony or decision with respect to

such action may be based.

(d) Any party seeking to effect a foster care, preadoptive
or adoptive placement of, or termination of parental rights
to, an Indian child under State law shall satisfy the court

child's tribe, extended family and off-reservation Indian
organizations, where applicable, have been made to provide

remedial services and rchabilitative programs designed to
prevent the breakup of the Indi»: family and that these

efforts have proved ungu.cessful. In any case involving a

non-tribal social services agency. no foster care,

preadoptive or adoptive placement proceeding shall be
of

commenced until the requirements of section 101{d) this

Act have been satisfied.

(e) No foster care placement may be ordered in such
proceeding in the absence of a determination, supported by
clear and convincing evidence, including testimony of
qualified expert witnesses, that the [continued] custody of

the child by the parent or Indiaa custodian is likely to

14
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result in serious emotional or physical damage to the child.
The ciear and convincing evidence and gualified expert .
witnesses requirements ghall apply to any and all findings
which the court makes which are rejevant to its determination
as to the need for foster care, including the finding
required by subsection (d) of this section.

(f) No termination of parental rights may be ordered in such

Toceeding in the absence of a determination, supported by .
evidence beyond a reasonable doubt, including testimony of
qualified expert witnesses, that the {continued] custody of
the child by the parent or Indian custodian is likely to
result in gerious emotional or physical damage to the child.
The beyond a reasonable doubt and gualified expert witnesses
reqguire.ents shall apply to any and all findinds whicl the
court makes which are relevant to jits determination as to the-
need to terminate parental rights, including the finding
required by subsection (d) of this section.

{g) Evidenct that only shows the existence of community or

family poverty, crowdzd or inadequate ,ousing, alcohol abuse,
or non-conforming social behav.or does not constitute clear
and convincing evidence or evidence beyond a reasonable doubt
that custody by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the child.

To aseet the burden of proof, the evidence must show the

direct causal relationship between particular conditions and

15
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the serjous emotjopa] or physical damage to the child that is
iikely to result.

{h) PNotwithstanding any State law to the contrary, a judge

Bay enter an order which will provide for contipyed contact

between the child and his or her parents. extended family or
Iribe following the entry of an order of adoption."

SEC. 104. Secticn 103 of the Indian Child Welfare Act (25

U.S.C. 1913) is amended tO read as follows--

“SEC. 103 (a) (1) Where any parent or Indian custodian
voluntarily consents to a foster care placement, {[or to)

termination of parental rights, or adoption under state law,

such consent shall not be valid unless executed in writing
and recorded before a judge of [a court of competent

Jurisdiction]) a tribal or State court and accompanied by the

presiding judge's certificate that the terms and consequences
of the consent and the relevant provisions of this Act

were fully explained in detail and were fully understood by
the parent or Indian custod:an. Tne co.r: sna.. a.so certity
that [either] the parent [or] and Indian custodian, if any,
fully understood the explanation in English or that it was
interpreted into a language that the parent or Indian
custodian understood. Any consent given prior to, or withan
ten days after, birth of the Indian chiid shall not be valigl.

An Indian parent or custodian may not waive any ot the

16
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provisions of this section.

{2) At least ten days prior to any State court Droceeding to
yalidate a voluntary consent, the consenting parent shall
notify the Indian child's tribe and the non-consenting
bparent, if any, by regisiered pail, return receibt requested,
of the pending Pruceeding, of their right to intervention,
and of their right to petition or regvest the court to
transfer the case to tribal court.

{3) Consent to a foster care placement, termination of
barental rights, preadoptive placement or adoptive placement
shall not be deemed abandonment of the child by the parent or
Indian ~ustodian.

{4) The Secretary of Health and Human Services shall take
appropriate action to ensure that all Indjan Health Service

personnel and consentind parents gserved by the Indian Health
Service are informed of and comply with the provisions of
this gection.

(b) Any parent or Indian custodian may withdraw consent to a
foster care placement under State law at any time and, upon
such withdrawal, the child shall be returned immediately to
the parent or Indian custodian unless returning the child to
his or her parent or custodian would subject the child to a

substantial and immediate danger of serious physical Larn or

17
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threat of such hurm. The pendency of an involuntary child

custody proceeding shall not be grounds to rciuse to return

the child to the parent or Indian custodian,

(C) In any voluntary proceeding for termination of parental
rights to, or pceadoptive or adoptive placement of, an Indian
child, the consent of the parant or Indian custodian may be
withdrawn for any reason at any time prior to the entry of a
final dacree of (tarmination or] adoption, {as the case may
be,] and the child shall be immediately returned to the
parent or Indian custodian unless returning the child to his
substantial and imnediate danger of serjous bhvsical harm or
threat of such harm. The pendency of an involuntarv child
custody Proceading shall not be grounds to refuse tO return
the child to the pa. ant or Indian custodian.

(d) After the entry of a final decree of adoption of an
Indian child in any State court, the parent may withdraw
consent thereto upon the grounds that consent was obtained
through fraud or duress and may petition the court to vacate
such decree. Upon a finding based upon a preponderance of
the evidence that such -consent was obtained through fraud or
duress, the court shall vacate such decree of adoption and

return the child to the parent. Unless gotherwise permitted

under State law, nc [(No] adoption [which has been effective

for at lea=: twO years) may be irvalidated under the

18
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provisions of this subsection unless the parent or Indian

custodian has petitioned the court within two years of the

entry of a final decree of adoption [otherwise permitted ]
under State law)." ‘
SEC. 105. Section 104 of the Indian Child Welfare Act (25

U.S.C. 1914) is amended to read as follows--

"SEC. 104. (a) Any Indian child who is the subject of any
action for foster care, preadoptive or adoptive placement or
termination of parental rights under state law, any parent,
(or] any Indisn custodian from whose custody such child was
removed and the Indian child's tribe may petition any court
with [of competent] jurisdiction to invalidate such action
upon a showing that such action violat}d any provision of
sections 101, 102, (and) 103, 105 and 106 of this Act, The
patition may include a demand that any subsequent child
custody proceeding jnvolving the same child be invalidated
due to the violations which ogccurred in the earlier
proceeding, Any member of the Indian chjld's extended family

mav intervene in a procesding hrought under thi=z saction aud

may independently petition any federal, gtate or tribal court

with jurisdiction to invalidate such action upon a showing
that such action violated any provision of section 105 of
this

Act. Such a petition may be filed at any time, but not
more than two years following the entry of a final decree of
adoption.

147
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{b} Notwithstanding any law to the contrary, a federal court

federal court shall also have habeas corpus jurisdiction over

Indian child custody proceedings.

{c} Upon the request of any party to the proceeding, the
n

court shall hear any petition under this section or a \'4

appeal from a decision terminating the parental rights of a

parent or Indian custodian on an expedited basis."

SEC. 106. Section 105 of the Indian Child Welfare Act (25

U.S.C. 1915) is amended to read as follows--

"SEC. 105. (a) Except as provided in sections (c) and (d)

below, (In] any adoptive placement of an Indian child under
State law(, a preference] shall be [given, in the r.bsence of
good cause to the contrary, to a placement) made in
accordance w.th the following order of placement —- (1) a
member of the child's extended family; (2) other members of

the Indian child's tribe; or (3) other Indian families.

(b) Any child accepted for foster care or preadoptive
placement shall be placed (1) in the least restrictive
setting which most approximates a family and [in which his
special nea2ds, if any, may be met. The child shall also be

placed] (2) within reasonable proximity to his or her home{ ,

20
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taking into account any special needs of the childj. Except

as provided in subsections (c) and (d) below, [In] any foster

care or preadoptive placement, [, a preference] shall be
(given, in the absence of good cause to the contrary, to a
placezent] made in accordance with the following order of
placement -~

(1) a member of the Indian child's extended family;

(ii) a foster home licensed, approved, or specified by

the Indian childis tribe;

(111) an Indian foster home licensed or approved by an

authorized non-Indian licensing authority; or
(iv) an institution for children approved by an Indian
tribe or operated by an Iadian organization which has a

program suitable to meet the Indian child's needs.

{c)] The order of placement establighed under gubsection (a)

or (b) of this section shall not apply to the placement of an
Indian child where (1) the child is of sufficient age and
maturity and requests a different placement; (2) the child

has extraordinary physical or emotional needs, ar cstablished

by the testimony of expert witnesses, that cannot be met

through a placement within the order of placement; (3) there
is clear and convincing evidence, including testimony of

ERIC
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gqualified expert witnesses, that placement within the order

of placement is likely to result in serious emotional or

physical damage to the child; or (4) suitable families within

such order of placement are unavailable after a diligent

search has been completed, as provided

for in subsections (f)
of

and (g), for a family within the order of placement.

{(d) {(c)] 1In the case of a placement under subsection (a) or
(b) of this section, if the Indian child's tribe shall
establish a different order of [preference) placement by
resolution, the agency or court effecting the placement shall
follow such order so long as, in the case of a foster care or

preadoptive placement, the placement is the least restrictive

setting appropriate to the particular needs of the child, as
provided in subsection (b) of this section. ([Where

appropriate] Whenever the placement would be within one of

the place .ent categories (or one of the exceptions in
subsection (c) apply). the preference of the Indian child or

parent and a request that the parent's identity remain

confidential shall be considered: Provided, That the [where
a) cons:nting (parent) parent's [(evidences a) desire for
anonymity shall not be grounds to fail to give notice to the

Indian child's tribe or a non-consenting parent([, the court

or agency shall give weight to such desire in applying the

preferences),

{e) {(d)] Notwithstanding any State law to the contrary, the

ERIC 150
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(The] standards to be applied in meeting the [preference]
pPlacement requirements of this sectisn shall be the
prevailing social and cultural standards of the Indiza
communi- * in which the parent or extendec familv cesides or

with which the parent or extended fanily members maintain -

social and cultural ties, If necessary to comply with this
section, a State shall promulgate, in consultation with the
affected tri.es, separate state licensing standards for

foster hom e servicing Indian children and shall place Irdian
children in homes licensed or approved by the Indian child's

tribe or an Indian organization.

{f) ((e})] A record of each such piacement, under State law,
of an Indian child shall be maintained by the State in which
the placemert was made evidencing the eff 'ts to comply with
the order of [preference) placement speciried in this

section. Such efforts must include, at a minimum, contacting

che tribe prior to placement o datermine if it can identi.y
placements within the order of placement, notice to all

extended family membarsg th-t can be located through

rsasonable inc ‘ry of the parent, cistodian, child and Indian

child's tribe, a search of all cointy or state listings of

available Indian homesc and contact with local Indian

organizations and nationally known Indian programs with

available placement resources. ([Such] The record of the

State's complianc: efforts shall be made :vailable at any

time upon the regus=ct of the Secretary or the Indian child's

23
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trive.

SEC. 107. Jection 106 of the In.ian Ch!.id Welfare Act (25

U.5.C. 1916) is amended to read as followt--

"SEC. 106. (a) Notwithstanding State law to the contrary,
whenever & final decree ot adoption cf an Indian child has
been vacated or set aside or the adoptive [parents
voluntarily consent to the termination of their) parent's
parental rights to the child have been terminated, the public

or private agency or individual seeking to piace the child,

in accordance with the provisions of section 102(a), shall

notify the biological parents, prior Indian custodians and

proceedings, their right of intervention, their right to
petition for a transfer of jurisdiction to the tribal court
and the parent's or Indian custodian's right to petition for
return of custody. [(a biological parent or pricor Indian
cu.todian may petiticn for return of custody and the] The
court shall grant [such] the petition for return of custody

of the parent or Indian custodian, as the cas may be, unless

there is a showing, in a proceeding subject to {the
provisions] subsections (e) and (f) of section 102 of this
Act, that such return of cus®ody is not in the best interes*s

of the child. Whenever an Indian child who has been adopted

24
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Proceeding.

{b) In the event that the court finds that the child should
not be returned to the biological parents or prior Indisn
custodian, placement shall be made in accordance with the
erder of placement in section 1915. For the purposes of this
section, extended family shall include the extended fanily of
the biological parents or prior Indian custodisn.

{c) [(b)] Whenever an Indian child is removed from a foster
care home or instit:vion for the purpose of further foster
care, preadoptive, or adoptive placement, or when a review of
any such placement is scheduied, such placement shall be in
accordance with the provisions of this Act, including prior
notice to the child's biological narents and prior Indian
custodian, provided that their parental rights have not been
terminated, and the Indian child's tribe, except in tne case
where an Indian child is being returned to the parent or
Indian custodian ‘rom whose custody :he child was originally

removed."

SEC. 108. Section 1G7 of the Indian Child Welfare Act (25

U.S.C. 1917) is zmended to read as follows--

“SEC. 107. Upon application by an adopted Indian
individual who has rearhed the age of eighteen [and who was

the suhject of an adoptive placement], the Indian child's
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tribe or the Indian child's adoptive rents, the court which
entered the final decree, through court records or records
subject to court order, shall inform svch individual of the
names and tribal affiliation, i7 any, of the individual's
binlogical parents and grandparents, if necessary  and
provide uch other informaticn as may be necessiry to protect
any rights flowing from the individual's tribal
relationship."”

SEC. 109. Section 108 of the Indian Child Welfa-e Act (25

U.S.C. 1918) is amended to read as follows--

"SEC. 108. (a) Any Indian tribe which became subject to
State concurrent jurisdiction over voluntary child custody
proceedings pursuant to the provisions of the Act of August
15, 1353 (67 Stat., 588), as amer-ed by title IV uf the Act of
Anri’ 11, 1968 (82 Stat. 73,78), or pursuant to any other
Federal law, may reassume exclusive jurisdiction over all
volur.tary child custody proceedings. Before any Indian tribe
K3y reassume exclusive jurisdiction over voluntary Indian
child custody proceedings, such tribe shall present to the
Secretary for approval a petitiun to reassume such
surisdiction r-hich includes a suitable plan to exercise such

jurisdiction.
(b)(1) In considering the pet’tion and feasibility of the

plan of a tribe under subsection (a), the Secretary may

consider. among other things:

26
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(1) whether or not the tribe maintains a membership
roll or alternative provision for clearly identifying
the perfions who will be affected by the reassumption of

Jurisdicti~n by the tribe;

(i1) the size of the reservation or former reservation
which will be affected by retrocession and reassum—tion

of jurisdiction by the tribe,

(iii) the population base of the tribe, or
distribution of the population in homogenous communities

or geographic areas; and

(iv) the feasibility of the plan in cases of

multitribal occupation of a single reservation or

g« ographical area.’
(2) In those cases where the Secretary determines that full
Jjurisdiction [the jurisdictional provisions of section 101(a)
of this Act are] is not feasibie, he 1s authorized to acc-pt
partial retrocession which will enable tribes to exercise
(referral) exclusive jurisdiction [as provided in section

101(a)] over voluntary placements in limited community or

geographical areas without regard for the reservation status.

(¢c) If the Secretary approves any petition under subsection

27
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{a), the SecretarY shall publish notice of such approval in
the Federal Register and shall notify the affected Stata or
States of such approval. The Indian tribe concerned shall
reassume exclusive jurisdicti.a over all voluntary placements

of children residing or domiciled on the reservation sixty

days after publication in the Pederal Register of notice of

approval,

(d) Assumption of jurisdiction under this section shall
affect any action or proceeding over which a court has
already assumed jurisdiction, except as may be provided
pursuant to ary agreement under section 109 of this Act or as

otherwise provided in the notice of the Secretary.

SEC. 110. Section 110 of the Indian Child Welfare Act (25

U.S.C. 1920) is amended to read as follows--

"SEC. 110. (a) Where any petitioner in an Indian child
custody proceeding before a State court has improperly
removed the child from custody of the parent or Indian
custodiun or has improperly retained custody after a visit or
other temporary relinqu‘shment of custody, the court shall
dec ine jurisdiction over such pecition and shall forthwith
return the chi.d to his parent or Indian custodian unless
returning the child to his parent or custodian would subject
the child to a substantial and immediate danger or threat of

such danger.
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{b) In any instance where a child has been improperly
removed or improperly retained by any individual or entity,
the parent or indian custodian from whcse custody the child
was removed may petition any federal, state or tribal court
with jurisdiction gfor return of the child in accordance with
ihis section. Notwithstanding any law to the contrary, a
federal court shall have jurisdiction for the purpoges of

this section.

SEC. 111. Section 112 of the Indfan child Welfare Act (25

U.S.C. 1922) is amended to read as follows--

" SEC. 112. (a) Regardless of whether a child is subject to
the exclusive jurisdiction of an Indian tribe, nothing

(Nothing] in this tixle shal’ be construed to prevent the

energency removal of an Indian child who is [a resident of or
is domiciled on a reservation, but temporarily) located off
the reservation, from his parent or Indian ¢ ,todian or the
emergency placement of such child in a foster home or
institution, under applicable State law, in order to prevent
imminent physical damage or harm to the child. The State
authority, official, or agency involved shall insure that the
emergency removal or placement terminates immediately when
such removal or placement is no longer necessary to prevent
imminent physical damage or harm to the child. [and shal)

expeditiously initiate a child custody proceeding subject to
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the provisions of this title, transfer the child to the
Jurisdiction of the appropriate Indian tribe, or restore the
child to the parent or Indian custodian, as may be

appropriate.] wherever possible, the child shall be placed

{(b) No later than the time permitted by state law, and i

no

eve-: Jater than three days (excluding saturday, sunday and

legal holidays. fol'owing the emergency removal, the state

the Indian child has not beer, restored to its ,arent or

Indian custodian within 10 days follcwing the emergency

removal, the state authority, agency ors official, i

the

absence of an agreement pursuant to section 109 to th

contrary, shall (1) commence a state court proceeding for

court. Notwithstanding the filing of a petition for a foster

care placement of the child, the State agency, authority or

official shall contirue active efforts to prevent the

continued out-of-home placement of the child. No emergency

custody order shall remain in force or in effect ‘or more
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than thirty (30) days without a determination by the
aAppropriate court, in accordance with section 102(e) of this

Act in the case of a State court, that foster care placenment
of the child is appropriate, Provided that in any case where
the time requirements in section 102(a) do not permit a child

custody proceeding to be held within 30 days, the emergency
custody order may remain in force for a period pot to exceed

three days after the first possibie date on which the
Proceeding may be held pursuant to secticu 172(a).

SET. 112. Title I of the Indian child Welfare Act (25
“.S.C. 1901 et seq.) is amended by adding at the end the

following new section: ’

Helfare committees consisting of not less than three persons

for each area office. The committees she ' monitor

compliance with this Act on an on-going basis. Appointments

ime to time, by Indian tribes and organizations. Eacn

cgommittee shall be broadly representative of the diverse

lad

tribes located in its area.

E

In licensing any privats child placement agency, any
state in which either (1) a Federally-recognized Incian tribe

is located or (2; there is an Indian population of rare than
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10,000, shall include compliance with this Act by the private
agency as a condition of continued licensure and shall

annually audit such agencies to ensure that they are in

compliance. The audit report shall be made available upon

the request of qe Secretary or any tribe.

SEC. 113. Section 201 of the Indian Child Welfare Act (25

U.S.C. 1931) is amended to read as follows--

"SEC. 201. {(a) The Secretary shall {is authorized to]}
make grants to Indian tribes and organizations in the
establishment and operation of Indian child and family
service programs on or near reservations and in the
preparation and implementation of child welfare codes. The
objective of every Indian child and family service program
shall be to prevent the breakup of Indian families and, in
particular, to insure that the permanent removal of an Indian
child from the custody of his parent or Indian custodian
shall be a last resort. Such child and family service
programs, in accordance with priorities established by the

tribe, may include, but are not limited to--

(1) a system for licensing or otlierwise regulating

Indian foster and adoptive homes;

(2) the operation and maintenance of facilities for the

counseling and treatment of Indian families and for the

32
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tenporary custody of Indian children:

(3) family assistance, including homemsker and home
courselors, day care, afterschool care, and employment,
recreational activities, cultural and family-enriching

activities and respite care;

(4) home improvement prograns;

(5) the employment of professional and other trained
personnel to assist the tribal court in the disposition of

domestic relations and child welfare matters;

(6) education and training of Indians, including tribal
court judges and staff, in skills relating to child and

family assistance and service programs:

(7) a subsidy program under which Indian adoptive
children may be provided support comparable to that for
which they would be ~ligible as foster children, taking
into account the appropriate State standards of support

for maintenance and medical needs: and

(8) Guidance. legal representation. and advice to Indiaa
families and tribes involved in tribal, State., or Federal

child custody proceedings.

33
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(b) Funds appropriated for use by the Secr.tary in
accordance with this section may be utilized as non-Federal
matching share in connection with funds provided under titles
IV-B and XX of the Social Security Act or under any other
Federal financial assistance programs which contribute to the
purpose for which such funds are aqu*horized to be
appropriated for use under this Act. The provision or
possibility of assistance under this Act shall not be a bas's
for the denial or reduction of any assistance otherwise
authorized under title IV-B and XX of the Social Security Ac.
©: 2nY other federally assisted progranm. [(For purposes nf
qualifying for assistance under a federally assisted

program, licensing or approval of} Placements in foster or
adoptive homes or institutions licensed or approved by an
Inaian tribe, yhether the homes are located on or off of the

reservation, shall gualify for assistance under federally

assisted programs, including the foster care and adoption

assistance program provided for in title IV-E of the Social

Securitv Act (42 U.S.C. 670 et seq.) [be deemed equivalent to

licensing or approval by a State).

{c) 1In lieu of the requirements of subsections 10, 14 and 16
of gection 471 of the Social Security Act (42 U.S.C. 671
{10), f{14) and (16)), Indian tribes may develop their own
Systems for foster care licensing, development of case plans

and case plan reviews consistent with tribal standards, so
long as such systems are not contrary to the requirements of

34
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{d) In determining eligibility for grants awarded pursuant

%o this section, the review process must utilize individuals

selected in consultation with tribes and Indian

organizations, who are not Federal employees and who have
knowledge of Indian child welfare. Iribes in all areas of

the country shall be eligible for grante awarded pursuant to

this section.

SEC. 114. Section 202 of the Indian Child Welfare Act (25

U.S.C. 1932) is amended.to read as follows--

“SEC. 202. {(a) The Secretary [is also authorized to] shall

also make grants to Indian organizations to establish and

operate off-reservation Indian child and family service

programs which, in accordance with priorities set by the

Indian organizations, may include, but are not limited to--

(1) a system for regulating, maintaining, and supporting
Indian foster and adoptiv. homes, including a subsidy program
under which Indian adoptive children may be provided support
comparable to that for which they wouid be eligible as Indian
foster children, taking into account the appropriate State

standards of support for maintenance and medical needs;

(2) the operation and maintenance of facilities and
35
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services for counseling and treatment of Indian families and

Indian foster and adoptive children;

(3) family assistance, including homemaker and home
counselors, day care, sfterschool care, and employment,

recreational activities, and respite care; and

(4) guidance, legal representation, and advice to Indian
families and Indian organizations involved in chiid cusiody

proceedings.

id) In determining eligibility for grants awarded pursuant

to this section, the review process must utilize individuals

organizations, who are not Federal employees and who have

knowledge of Indian child welfare.

SEC. 115. Section 203 of the Indian Child Welfare Act (25

U.S.C. 1933) is amended to read as fullows--

“SEC. 203. (a) In the establishment, operation and funding
of Indian child and family service programs, both on and off

reservation, the Secretary [may] shal. enter into agreements

with the Secretary of (Health, Education and Welfare] Health
and Human Services, and the !'.tter Secretary is hereby
authorized and directed to use funds appropriated for similar

programs of the Department of Health and Human Services for
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such purpose. [Health, Education and Welfare: Provided,
That authority to make payments pursuant to such agreements
shall be efiective only to the extent and in such amounts as

may be provided in advance by appropriation Acts.)

(b) (Funds for the purposes o this Zct may be appropriated
pursuant to the provisions of the Act of November 2, 1921 (42

Stat, 208), as amended.] Congress sh=11 appropriate such

sums as may be necessary to carry out the provisions and
purposes, of this Act. In addition, Congress nay appropriate

such sums as may be necessac; to provide Indian child welfare

raining to Federal, state and tribal judges, court

Contract Support funds. One hundred per centum (100%) of the

Iﬂ'
3
[o N

sums appropriated by Ccngress to carry out the provisions

purposes of this Act shall be jwarded t

tribes or Indie

3

organizations."

SEC. 116. Secti*' - 301 of the Indiaan Child Welfare Act (25

U.S.C. 1951) 1s amended to read as follows--

"SEC. 301 (a; Any State cour: entering a rinal aecree or

order in any Indian child adoptive pla-ement after the date

37

ERIC

Aruitoxt provided by Eic:




162

of enactment of this Act shall provide the Secretary and the

Indisn child's tribe with a copy of such decree or order

together with such nther information as may be r.ecessary to

show~-
(1) the name and tribal affiliation of the child;
{2) tr* names and addresses of the biological parents;
«3) the names and addresses of the adoptive parents;

(4) the idcitity of any agency having files or

information relating to such adoptive placeme t.

No later than 120 days after enactment of this bill, the

administrative body for each State court system shall

designate a1 individual or individuals who will be

responsible for ensuring State court compliance with this

Act. All inforwation required by this subsection relating to

decrees of adoptior catere” after May 8, 1979 shall be,

compiled and forwarded to the Serretary and Indian child's

tribe

3

O later than January 1, 1989. Where the court records

contain an affidavit of the biological parent or parents that
ti 2ir identity remain confidential, the court shall include
such affidavit with the other information. The Secretary
shall insure that the confidentiality of such information is

naintained and such information shall not be subject to the

168
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Freedom of Information Act (5 U.S.C. 8§52), as amended.

{h) Upon the request of the adopted Indian child sver the
age of eighteen, the adoptive or foster parents of #n Indian
child, or an Indian tribe, the Secretary ghall disclose

such information &s may be held by the Secretarvy pursuant to
subsection (a) of this section [necessary for the enrol -ent
of an) Indian child in the tribe in which the chi:d may be
eligible for enrollment or ror determining any rights or
benefits a4sociated with that membership]. Where the
documents rel.ting to such child contain an affidavit from
the biological parent or parents requesting [anonymity] that

their identity remain confidential and the affidavit has not

been revoked, the Secretary shall (certify) provide to the
Indian child's tribe(, where the] such information (warrants,
that] about the child's parentage and other circumstances of

birth as required by such tribe to determine (entitle] the

(child] child's eligibility for [to en: .lment) member  “ip

under the criteria established by such tribe,

{c} No later than January 15 of each year, the state social

services agency shall compile and submit to the Secretary a

list of all Indian children in foster care, pre 3Joptive or

adoptive placement as of December 31 of the previous y:-ar.
The 1ist sha}! include the name ~f the Indian child's tribe,

the name and address, if known, of the child's bioiogicai

parents and prior Indian custodian, if any, ‘he names and
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addresses of the parties having legal and/or physical custody
of the child and the current legal status of the child.
blological parents and prior Indian custodian. Within 10
days of the gubmission Of the list to the Secretary, the
state shall provide to each tribe all information on the list
pertaining to the children of guch tribe,

TITLE II -~ SOCIAL SECURITY ACT AMENDMENTS

SEC. 201 Section 4C8(a) of Title IV of the Social Security

Act (42 U.S.C. 608(a)) is amended ~--

(1) by striking out at the end of subsection (2) (A) the

word “"or"

(2) by adding after subsection (2) (B) the following
clause “"or (C) in the case of an Indian child, as defined by
subsection 4(4) of the Indian Child Welfare Act (25 U.S.C.
1903(4)), the Indian child's tribe as defined in subsecticns

4(5) and (8) of that Act (25 U.S.C. 1903(5) and (8)),".
SEC. 202 Section 422 of Title IV of the Social Security
Act (42 U.S.C. 622) is amende. by adding after and below

clause (8) the following new clause:

" (9) include a comprehensive plan, developed in

consuletion with sll tribes within the S¢. te and in-state

40
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Indian organizations (with social services programs), as
de*ined by section 4(7) of the Indian Child Welfare Act (25
U.S.C. 1903(7), to ensure that the State fully complies with

the provisions of t>~ Indian Child Welfare Act."

SEC. 203 Section 471 of Title IV of the Social Security
Act (42 U.S.C. 671) is amended by adding after and below

clause (17) the following new clause:

"(18) provides for a comprehensive pian, developed in
consultation with all tribes within the State and in-state
Indian organizations (with social services programs), as
defined by section 4(7) of the Indian Child Welfare Act (2§
U.S.C. 1903(7), to ensure full compliance with the
provisions of the Indian Child Welfare Act. As part of the
plan, the State shall make active efforts to recruit and
license Indian foster homes and, in accordance with section
201 of the Indian cvhild Welfare Act (25 U.S.C. 1931), provide
for the placement of and reimbursement for Indian children in

tribally licensed »r approved facilities."
. TITLE III - MISCELLANEOUS .

SEC. 301. These amendments shall take effect 90 days after

enactment.

SEC. 302. Within 45 days after enactment of these
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amendments, the Secrecary shall send to the Governor, chief
Justice of the aighest court of appeal, the Attorney General,
and the director of the Social Service agency of each State
and tribe a copy of these amendments, together with committee

reports and an explanation of the amendments.

SEC. 303. If any of these amendments or the applicability
thereof is held invalid, the remaining provisions of this Act

shall not be afféected thereby.
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APPENDIX B

SUMMARY OF THE INDIAN CHILD WELFARE AMENDMENTS OF 1987

TITLE I - INDIAN CHILD WELFARE ACT AMENDMENTS

SEC. 101 (amends Sec. 3 of ICWA [25 U.S.C. 1903})

(1) Amends the definition of child custody proceedings
to include administrative and dispositional proceedings.
Some states have separate administrative, adjudicatory and
dispositional proceedings while other states combine one or
more of these proceedings. See In Re S.R.., 323 N.W.2d 885
(S.D. Sup Ct, 1982). The Act has been construel in some
jurisdictions to cover adjudicatory proceedings involved in
the custody of Indian children and not administrative and
dispositional proceedings. The amendmen”’. clarifies that each
of these proceedings are included within the coverage cf the
Act. The section is also amended to state explicitly that
voluntary placements under section 103 are included within
the definition of “"child custody proceeding”. Some courts
have ruled that these types of proceedings are not covered by
the Act and by so doing have effectively voided the

validation provisions in that section. See D.E.D. v. Alaska,

704 P.2d 774 (Alaska 1985), In re Baby Boy L., 643 P.2d 168

(Kan. 1981). See also In re Adoption of K.L.R.F., 515 A.2d

33 (Pa Super. Ct. 1986) which pointed out the inconsistency

tes
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between this definition and the provisions in section 103 of
the ICWA. 1In addit16£, the definition eXxpressly includes
"permanent removal of the child from the parent's custody”
under the definition of "termination of parental rights" to
address situations where children are placed in permanent
custodial placements (e.g., guardianships) without a
determination of parental fitness as required by the Act.
Also, the revised definition expressly includes private
adoptive placements to ensure that such placements are made
in accordance with the placement priorities of the Act.
Finally, the amendments specifically exclude custody disputes
between both unmarried and married parents from the
definition where custody is to be awarded to or2 of the
parent3; they include all other Indian children, and
specifically include all other intrafamilial disputes. The:e
amendments confirm In re S.B.R., 719 P.2d 154 (Wash. App.
1986) and In re Junious M, 193 Cal. Rptr. 40 (Cal. App.

1983) which held that the existence of a child custody
proceeding and Indian child are sufficient to trigger the Act
and overrule In re Baby Boy L. supra, Claymore V. Serr, 405
N.W.2d 650 (S.D. 1987) and similar cases which erroneously

added the extra requirement that the child must also nave

lived in an Indian family. 1In addition, the amendments are

designed to confirm A. B. M. v. M.H. & A. H., 651 P, 2d

1170 (Al-ska 1982), cert. denied sub nom, Hunter v. Maxie,

461 U.S. 914 (1983) which ruled that the Act applies to

intrafamilial disputes i1f not explicitly excluded and
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overrule In re Bertleson, 617 P.2d 121 (Mont. 1980). Lastly,
the amendments overrule "Decision of the Commissioner of
Indian Affairs In the Appeal of William Stanek, March 20,
1981 (Adoption of L.A.C. and F.J.C., No. 19724, Thurston
County Court, Hebraska), 8 I.L.R. 5021 (1981) which held that

the Act applies to custody disputes between unmarried

parents.

(2) Defir-~s "domicile" in accordance with tribal law,
or, in the absence of tribal law, it is defined as that place
where a person maintains a residence for an unlimited or
indefinite period, and to which such person has the intention
of returning whenever he is absent, even for an extended
peritod. The "in the alternative" definition is taken from
the United States compact witn the Northern Mariana Islands
approved by Congress. The definition recognizes the special
circumstances of many Indian people on reservations who may

leave the reservation for an extended period for the purpases

of -;ork or education but retain a domicile on the reservation
during that pe ,d. See Wisconsin Potawatomies v. Houston,
393 F. Supp. 719 (N.D. Mich. 1973). The addition of this
definition to the ICWA addresses a number of cases where
trial courts have automatically applied state domicle law to
the disadvantage of an Indian parent. See, e.q., Matter of
Adoption of Halloway, 732 P.2d 962 (Utah 1986), Goclan&ey v_

Desroches, 660 P... 491 (Ariz. Ct. App. 1982).

18]
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(3) Amends the definition of "extended family" to
include all persons related to the chiid by blood or
mgrriage. This addresses the not infrequent circumstance
where a child may have developed a relationship with a
Stepgrandparent or other relative by marriage and placement

with such relative would p» appropriate.

(4) Amends the definition of "Indian" to include Alaska
Natives born after the passage of ANCSA in 1871, clarifies
that section 107 applies to persons who by definition cannot
yet establish a right to tribal membership and includes any
person recognized by an Ind.an tribe as part orf its

community. (3ee explanation in section (5).)

(5) Amends the definition of "Indian child" to incilude
children considered to be part of the Indian community. The
purpose of this amendment is to deal with clLildren who are
clearly Indian and live in indian communities but who may not
technically meet criteria for membership because of, for
example, patrilineal or matrilineal tribal membership
systems or .n.ifficient blcod quantum for membership in any
one tribe becaus+: of connections with more than one tribe.

A similar provision can be found in the Washington state
Administrative Code, WAC 88-70-091(3). 1In addition, the
definition is amended to make clear that a child who is
member f a tribe or eligible for membership need not live

with an Indian parent or in an Indian community to be covered
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by this Act. This would reverse In Re Baby Boy i, supra,
Johnson v. Howard. 12 ILR 5128 (Okla. Sup. Ct. 1985) and
Claymore v. Serr, supra, and endorse the holdings in In re

S. B. R., supra and In re Junious M., supra.

(6) Indian child's tribe is amended to allow the tribe
with the most significant contact with the child to designate
another tribe in which the child is a member or eligible Zfor
menbership as the Indian child's tribe (with its consent).

A variation of this provision is found in the Minnesota

Indian Family Preservation Act, Minn. Stat. sec. 257.351(7).

(7) Amends “"Indian custodian” to include all Indian
persons to whom a parent has voluntarily transferred custody
whether in accordance with state, federal or tribal law.

This amendment addresses the case of State ex. rel. Multnomah

rounty Jwenile Dept. v. England, 640 P.2d 608 (Or. 1982)

which held that since the state retains legal custody of
children it places in foster care, an Indian foster parent is
not an Indian custodian even where the foster parsnt js a
member of the child's extended family and the parent has

consented to the placement,.

(9) 1Includes terminated tribes in the definition of
Indian tribe. Includes Canadian tribes in the definition of
Indian tribe for the purposes of some sections of the Act,

including the notice, intervention, voluntary consent and

O -1 :y.-
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piacenent sections, but not including the jurisdiction and
grant provisions. This change recognizes the close cultural
and familjal relationship between Canadian and American
tribes and the significant number of Canadian Indian children
in the United States, but avoids problems of international
+aw by excluding Canadian tribes from the jurisdiction
clauses. The Washington Administrative Code contains a

similar provision, wacC 388-70-091(2).

(10) changes the definition of "parent" to clarify that
paternity may be acknowledged or established at any time

prior tc final termination of the father's parental rights

and that acknowledgement of paternity does not require a
formal legal proceeding. This reverses court cases which
have reguired formal acknowledgement proceedings to be held
before the child custody proceeding is commenced in order for
the father to have standing. See In re Baby Boy D, 12 ILR
5117 (Okla. sup. Ct. 1985). In addition, the amendments
provide that any person believed to be the unwed father is
entitled to notice regardless of whether he has acknowledged

or established paternity. see Stanley v. Illinois, 405 u.s.

645 (1972).

(11) Dpefines "qualified expert witness" to incly ie
persons recognized as knowledgeable by the Indian community
and to require that all expert witnesses have at least some

knowledge of the customs and childrearing practices of the

6
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Indian child's tribe -- the degree of knowledge required is
dependent upon the individual's level of train.ng. This is 3
modified version of Bureau of Iidian Affairs Guidelines for
State Courts; Indian Child Custody Proceedings (hereinafter
BIA Guidelines), 44 Fed. Reg. 67584 (1979), section D.4. The
amendment endorses cases which have enforced such a
requirement, see, e. g. State ex rel Juvenile Department of
Mul tnomah County v. Charles, 688 P.2d 1354 (Or. Ct. App.
1984), app. dism. 701 P.2d 1052 (1985) and reverses cases

g which have held that expert witnesses are not required to
have such knowledge. See, e. g., D.W.H. v. Cab.net for Human

Resources, 706 S.W.2d 840 (Ky. Ct. App. 1986).

(13) Defines "residence" in accordance with tribal law,
or, in the absence of tribal law, it is defined as a place of
general abode or a principal, actual dwelling place of a
continuing or lasting nature. The "in the alternative"
definition is taken from the United States compact with the
Marshall Islands and Micronesia approved by Congress. The
definition recognizes the special circumstances of many
Indian people on reservations who may leave the reservation
for an extended period for the purposes of work or education
but retain their true residence on the :zservation during
that period. See Wisconsin Potawatomies v. Houston, 393 F.
Supp. 719 (N.D. Mich. 1973). See also explanation to the

defini ion of domicile above.

rf,n,
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SEC. 10 (amends Sec. 101 of ICWA (25 U.S.C. 1911])

(a) Makes clear that all tribes, including those in
Public Law 280 states, have exclusive jurisdiction over
involuntary child custody proceedings involving children
residing or domiciled on the reservat n. Yotwithstanding
Bryan v. Itasca County, 446 U.S. 373 (1976) and subsequent
cases such as California v. Cabazon Band of Mjssion Indians,
107 S.Ct. 1083 (1987) which limited the scope of Public Law
280 over civil/regulatory matters, many 280 states and at
least one court decision, Fawcett V. Fawcett, 13 I.L.R. 5063
(Alaska Super. Ct. 1986), have improperly construed Public
Law 280 as extending jurisdiction ove involuntary child
custody proceedings to states. Moreover, in Native Village
of Nenana v. Alaska Department of Health and Social
Services, 722 p.2d 219 (Alaska 1986), cert. den. 107 S. ct.
649 (1986), the court erroneously held that unless a tribe
submitted a petition to resume jurisdiction pursuant to
section 108 of the ICWA, it has no jurisdiction over child
welfare nroceedings. These amendments overturn these cases.
The amendments recognize, however, that Public Law 280 may
have conferred concurrent jurisdiction over voluntary
proceedings to the states subject to that law. The
amendments also explicitly permit a tribe to consent to the
exercise of concurrent jurisdiction by the state by means of
an agreement pursuant to section 109 of this Act in order to

protect the children of those tribes who do not have the
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resources to administer their own system. “~ibes are, of
course, free to designate otlier tribes or to f:. ‘m consortiums
to exercise jurisdiction on cheir behalf as an alternative to

Stat+« jurisdiction.

(b) The amendments remove the good cause exceptioi. for
.ailure to transfer a case involving a child residen% and
domiciled off reservation (or a child re;ident or domiciled
on the reservation where the State has acquired concurrent
Jurisdiction pursuant to subsection (a)) and instead require
transfer, absent a continuing parental objection consistent
with the purposes of the Act, except in three instances: (1)
where the proceeding is at an advanced stage and the tribe or
parent has ignored timely notice, (2) where the transfer
would cause urdue hardship to the witnesses and the tribal
court cannot mitigate the hardship and (3) when there is a
tribal-state agreement to the contrary. This recognizes the
originel purpose of \h. "good cause” exception (a modified
forum non conveniens -otinn), see Matter ©. Arpeal in Pima
County, 635 P.2d 187 (Ariz. Ct. App. 1981), cert. den. 455
U.S. 1007 (1982) and prew: nts state court abuse of the good

cause. exception, see, e.g., I

re B'rtles 1, supra, In} -

Bird Head. 308 N.W.2d 837 (Neb. 1983), In re J.R.H., 358

N.W.2d 311 (Iowa 1985), In re Adoption of K.L.R.F., supra,

(Del sole, J. corv. op.), In the Matter of Adoption >f -

T:R.M., 489 N.E.2d 156 (Ind. Ct. App. 1986) (Siaton, £ J.,

Gissent). It also reverses court cases (1) which have
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refused to allow a parent to withdraw an objection, (2) where
an objection to transfer has beer. based solely upon a desire
to break the child's bonds with the tribe and Indian family,
see In r= Baby Boy L, supra, and (3) where courts have ruled
that they cannot transfer the case to tribal court where
there is concusrent jur .sdiction because the transfer
provision of the ICWA only involves children who live off of
the reservation. The amendments also m=ke clear that a
request to transfer may be made orally, as prcvided in the
BIA guidelines, section C.1. Some courts have required fyull
Participation .in the procee..ng by the ,arty requesting
transfer before considering that request --an unnecessary and

unduly burdensome reguirement. See In re Bird Head, supra.

Finally. this section 1s made applicable to all child custody
proceedings to explicitly permit tribes co petition for
transfer of preadoptive and adoption proceedings to triba.

court.

(c) Amends this section to clurify that the right of
intervention applies tc all child custody proceedings and
that all biological parents whose parental 1 _1its have not
been terminated have the right tc¢ int( -~vene. The amendments
also extend the right of intervention to administrative or
judicial proceedings to review the child's placement and
allow a tribe to drs gaate another tribe or Indian
organization (with its corscnt) to act in its behalf to deal

with situations where a chiid is away from the reservation of
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his or her tribe.

(d) Requires a state and local social services agency to
notify the Indian child's tribe within seven days and to
cooperate fully with the tribe whenever it determines that an
Indian child is in a dependent or other condition that could
lead to an out-of-home placement and continued agency
involvement with the child for 30 days or more. This
Lrovision is designed to better ensure that the provisions of
the Act are enforced and recognizes the importar~e and
benefits of tribal involvement in all stages of the process.
Both the Minnesota Indian Family Preservation Act ! ‘inn.
Stat. sec. 257.352 (3)) and the Washington Tribal-State
Agreement regarding child custody services and proceedings
(hereinafter Washington Tribal-State Agreement) (Part III,

Section 3) include a similar provision.

(e) Amends subsection .,911(d) to clarify that
differences in practice and procefures that do not affect the
fundamental fairness of - tribal court proceeding are not
grounds to refuse to give full faith and credit to a tribal
Judfcial proceeding. Under existing laaguage, tribes
sometimes encounter difficulty meeting state requirements for
introduction of public records in state courts because tiibal
court procedures for certifying -r authenticating documents

do not comport wsith the technical requirements of state law.
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(f' Adds a new subsection which makes clear that this
section does not mean that a state can refuse to offer the
same services to its Indian citizens as it does to all
citizens. Some states have determined that they have no
authoraty to provide services to on reservation Indians or
to off reservation Indians who were the subject of a tribal
court order, thereby depriving those individuals of the
opportunity to volunt=rily nake use of available State
services. This was not the intent of this section of the

ICWA.

SEC. 100 (amends Sec. 102 of ICWA [25 U.S.C. 1912])

(a) Amends the notice requirements to make them
applicable to al) involuntary child custody proceedings,
inzlvdirg adoptive and preadoptive place .ts. This amendment
recognizes that without such a requirement there may not be
any party to the proceeding in -~ position to ensure that
placement priorities are followed by the court in the
adoption cortext -- some cases in fact start at the adoption

phasa. Cf. Matter of J.R.S., 630 P.2d 10 (Alaska 1984). The

amendaents slso clarify the required contents cf the notice
s wake surz that all necessary information about the rights
of all parties is included and specify necessary procedures
for determining the Indian child's tribe and providing notice
to all tribes in which an Ind.un child is elaigible for

membership (or to the tribe in which he or she is a member)’
12
)
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prior to notifying the BIA. These clarifications are
included because of the coumon practice in some states, for
example, some counties in California, to simply provide
notice to the BIA without a good faith effort to notify the
appropriate tribe(s). The BIA often dvoes not pass these
notices on to the tribes nor does it take any other action.
In addition, the amendments clarify that if there is both a
parent and Indian custodian., both receive notice. At least
one court has held that notice to the Ind’an custodian anu
not the parent was sufficient. Additionally, ‘he amendments
make explicit there is reason to kncow that the child is
Indian when the petitioner has reason to know, not only wbhen
the court has reason to know. This change is consistent with
and gives force to section B.1.c. of the BIA guidelines
which provides, among other things, that the court has reason
to believe that a child is Indian when (1) any party to the
case informs the court, (2) any agency or officer of the
court has information that the child may be "ndian, or (3)
the child lives in a predominantly Indian .omvanity. Some
courts have been lax in implementing this provision. See,

e. g., In the Matter of the Adoption of an Indian child (Baby

Larry), 217 N.J.Super. 28 (1987). The notice time limits in
this section are also amended. The section as enacted allows
a child custody proceeding “o be held five days prior to the
{ime within which the Secretary is authorized to providé
notice to the pzren., Indian custodian and the tribe. 1his

is clearly a drafting error and these amendments would

13
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rectify this problem. Finally, the amendments provide for a
tc 'ing of the time limits, at the option of tne parent or
Indian custodian, if an applicarion for counsel is pending.
It is, of course, presumed that the Secretary will process
such requests promptly Suv that thcore 18 no undue delay in the

scheduling of the proceeding.

(b) Extends the right to ccunsel to administrztive
hea *ings. This will ensure that families are appointed
counsel at all stages of proceedings which could have an
effect on family unity. Aalso requires payment by the
Secretary of reasonaole expert witness ° ‘es. This is
nec>ssary if parents and India.. custodian are to be able to

participate on an equal footing in child custody proceedings.

(c) <Clarifies that the right to discover documents in a
child custody proceeding includes access to the case record
and all documents which serve as thz basis for oral
testimony. In some states, social workers have refused to
release information to tribes on the ground that tre
information has nct been "filed' with the court. This
refusal is especially critical where a state worker files an
abbreviated social summary with the court and does not file
the worker's raw data file which provides information to the
Indian tribe or Indian parent about the basis for the social
worker's dispositional and case work decisions. The

amendments also clarify that such documents may be cnpied by
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counsel. Some courts and agencies have narrowly construed

this provision to permit examination and not copying.

(d) Expands upon the notion of reasonable efforts to
indicate that in most cases fuch efforts must include the
involvement at a minimum of the Indian tribe and extended
fanily. The amendment is designed to make clear that,
whenever possible, the resources of the tribal community are
to be brought to bear before removal of the child, including
the involvement of an Indian child and family service
program, individual Indian care givers and the provision of
culturally sensitive childrearing services. To strengthen
this requirement, the amendments provide that no child
custody proceecing may be commenced, excent in emergency
circumstances, unless the tribe has previously received

notice of the dependent status of tha child.

(e) Clarifies that the clear and convincing standard
utilized in involuntary foster care proceedings applies to
all findings that the court needs to make in order to place
the child in fouter care. Also, the amendments remove the
word "continued" before the word "custody". See section f.

below for explanation.

(f) sSame as above in regard to the beyond a reasonable
douht stan: .4 required to terminate parental rights and the

"continued custody" issue. This first cited provasion would

1%
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reverse the decisions of some courts which have applied a
lesser standard to some of the elements required fc¢ * the
termination of parental rights. See In the Matter of J.R.B.,
715 P.2d 1170 (Alaska 1986); In re T.J.J., 12 I.L.R. 5068
(Minn. Ct. App. 1985). Congress recognized in 1978 that
permanent removal of a chi.1 is a penalty as severe ig a
criminal penalty --that stringent protections must be in
place and that termination is a last rescrt to be applied
only when the conditions threatening the child are likely to
continue for a prolonged, indeterminate period. A stringent
standard of proof is necessary as o all element. of proof
required to ansure that termination is truly Justified. as
for the second change mentioned above, some courts have cited
the contiaued custody clause to wrongfully denv the
applicability of the Act where the child is not in the

custody of the Indian parent at the time the proceeding is

brought. See, e. g., J. hnsen v. Howard, supra.

(g) Clarifies that the existence of community or famiiy
poverty, c. Jjed or inadequate housing, alcohol apuse or .on-
conforming social behavior is not grounds to remove the child
from his or her home unless a direct causal relationship
between these conditions and ser’ous harm to the chilG can be

demonstrated. This change brings into the statute section

D.3. of the BIA guidelines.

(h) This section explicitly recognizes the customary
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system of adoption prevalent among Indian tribes, 1i.e.,
continued contact between tlhie adopted child and his or her
biological family (and tribe) after a final decree of
adoption. 1In some ~ases where permanent out--f-home
placenent may be unavoidable, termination of parental rights
and contact between the child and his or her family and trit-
may not be the least restrictive noi “est method to provide
for the best interests of the child. Nonetheless, some state
courts have no statutory authority to explore such options.
This section would provide that authority.

SEC. 104 (amends Sec. 103 of ICWA [25 U.S.C. 1913])

(a) (1) Provides that consents must be validated
regardless of the type of placement. Thus, all adoptive
placements whether Ly state agency or a private agency or
individual would require validation by the state court.
Moreover, the section is amended to make sure that the
relevant prosigions of the Act, for example, placement
preferences, the ten day restriction on consent, the right to
legal counsel and the notice provisions, are explained to the
parent and Indian custodian, if any. These changes are
designed .o ensure that all consents are truly informed and
voluntary. Also, parents and Indian custn~dians are not
permitted to waive the requirements of this section. Too
o.ten, private adoption agencies have continued to tcy to

circumvent the Act by having the uninformed parent sign a
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blanket waiver of the Act. Additionally. the amendments make
clear that both state and tribal courts may take consents in
appropriate situations. Some state courts have not accepted
tribal courts as courts of competent jurisdiction. The
change clarifies that the tribal court's jurisdiction is the
same in the voluntary context as in the involuntary context.
Children resident or domiciled on the reservation or who are
wards of tribal courts must have their consents validated by
tribal courts except where jurisdiction has otherwise been
vested in a state in accordance with section 101(a). Off
reservation, both tribes and states have jurisdiction to
validate consents which may be exercised in accordance with

section 101 of this Act.

(2) This clause provides that the tribe shall be
notified of alJl voluntary proceedings. A number of states
have recognized that it is important for tribes to have
notice of these proceedings and have included such provisions
in state law, e.g., Washington (RCW 26.33.090, as amended by
L. 1987, c¢. 170)., Minnesota (Minn. Stat. sec. 257.353(2)), or
in tribal-state agreements, e.g., New Mexico-Navajo
agreement (section III.A.2.(b)). Without notice of voluntary
placements, tribes lose the opportunity to intervene in the
case and request transter of the case. Consequently, their
ability to monitor and influence whi: 1is happening to a

significant number of their children 1s greatly diminished.
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(3) This clause mandates that consent to out-of-home
placenment shall not be considered to be equivalent to
abandonment by the parent or Indian custodian. Some courts
have utilized voluntary consents as grourds to involuntarily
terminate parental rights or to change the child's domicile
in order to imprope:.iy assert jurisdiction. See, e.qg..

Matter of Adoption of Halloway, supra.

14) This clause requires that IHS ensuce that parents
are informed of their rights under this Act and that the IHS
is in compliance with this provision of the Act. This clause
is designed to increase compliance with this section and to
address jinstances in which IHS personnel have reportedly
helped effectuate consensual placements not in accordance

with the requirements of this section.

(b) Ciarifies that upon revocation of consent to a
foster care placement, the child is to be immediately
returned to the parent or Indian custodian unless to do so
would subject the child to a substantial and immediate danger
of serious physical ha-m or threat of such harm. The
amendments explicitly provide that the pendency of an
involuntary child custody proceeding is not adequate reason
to refuse to return the child to the parent or Indian
custodian. These amendments are designed to ensure that
parents who have voluntarily relinquished custody are truly

able to regain their children upon demand as the statute

19
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intends. See Minnesota Family Preservation Act, Minn. Stat.

sec., 257.353(4) (child must be returned within 24 hours).

(c) Amendments are made to the consent to termination
of parental rights, preadoptive or adoptive placement
provisions which are similar to the amend 2nts in subsection
{b) above. Also, the amendments clarify that consent may be
withdrawn at any time prior to the entry of a final decree of
adoption. This affirms the case of Angus v. Joseph, 655 P.2d
208 (Or. Ct. App. 19f2), rev. den. 660 P.2d 683 (1983), cert.
den. 104 S.Ct. 107 (1983) and reverses the cases of In the

Interest of L.D.R.T., 391 N.W.2d 594 (N. D. 1986) and Matter

of J.R.S., supra, in which it was erroneously held that
consent cculd not be revoked once parental rights are
terminated even though the adoption itself had not been
finalized. This clarification is important because often the
termination of parental rights is entered immediately after
consent is given, effectively rendering the revoca*-on
meaningless if the L.D.R.T. and J.R.S. interpretation is
accepted., Finally, the amendments make clear that Indian
custodians may wjthdraw consent under this section, thereby

conforming this section with subsection {b).
(d) clarif.vs that a fraudulent consent m.y be
challenged so long as a petition is filed within two years of

the entry of the decree of adoption, see BIA Guidelines, sec.

G.1., and that a preponderance of the evidence standard

20
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applies to such a proceeding.

SEC. 105 (amends Sec. 104 of ICWA [25 U.S.C. 1914])

(a) Extends the provision authorizing challenges to
proceedings which contravene the ICWA as follows: preadoptive
and adoptive placements are explicitly included under this
section; violations of the order of placement (section 105 of
ICWA) and adoption set-aside (section 106 of ICWA) provisions
would also give rise to a challenge under this section; the
invalidity of a prior proceeding may be grounds to invalidate
a sub~equent proceeding: extended family members may
intervene in these proceedings and may mount independent
challenges alleging a violation of the order of placement.
These changes are designed to strengthen the ability of
wronged children, parents, tribes or custodians to challenqe
proceedings that have not complied with the "".JA, thereby
creating a more viable mechanisr for overseeing compliance
and protecting Indian children and parents. These amendments

would address the D.E.D. v. Alaska, supra, and Matter Hf

M.E.M., 679 P.2d 1241 (Mont 1984) cases to the extent that
they imply that the flaws o1 an earlier Proceeding may not be
grounds to overturn subseguent proceedings. Of course, if
the earlier rulings were not necessary Frerequisites to the
later proceeding and the aggrieved individual received notice
ard an opportunity to be heard in the later procee ing, the

earlier failures to coumply with the statute might ot cause
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the later proceeding to be invalidated. 1In view of the
expanded nature of this section, a clause has also been added
which limits review to two vyears after final adoption. At

present, the section contains no time limitation.

(b) Clarifics that federal courts have jurisdiction over
challenges under this section and have habeas corpus
jurisdiction over Indian child welfare cases. These changes
would make clear that the analysis in Lehman v. Lycoming
County, 458 U.S. 502 (1982) -- i» which the court ruled that
habeas corpus is not a remedy applicable to state child

custody proceedings because such proceedings have

historically been
applicable in the

extensive Federal

the responsibility of states -- is not
Indian Child Welfare context because of the

interest in the sphere of Indian affairs.

In addition, this change would overrule Kiowa Tribe v. Lewis,

777 F.2d 587 (10th Cir. 1985), cert. den. 107 s. Ct. 247

(1986) and other cases which refused to review state court

interpretations of federal law.

(c) Provide= for expedited proceedings upon request of
any party to the proce ding. There are far too many cases
which continue for years as many as seven, before they are

resolved. See, e.g., Matter of Adoption of Halloway, supra.

This is not in the best interests of the child, parents or

tribe and this clause is meant to address this problem.
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SEC. 106 (amends Sec. 105 of ICWA [2f U.. C. 1915]})

(a)~(c) Strengthens the placement preferences by making
them mandatory except in four instances: (1) when the child
is of sufficient age and requests a different placemenct; (2)
‘he child has extraordinary physical or emotional needs, as
established by the testimony of gualified expert witnesses,
that cannot be met through a placement within the order of
placement; (3} there is clear and convincing evidence,
including testimony of gqualified expert witnesses, that
placement within the order of placement is likely to result
in serious emotional or physical damage to the child; (4)

suitable families within the order of placement are

families. These changes are made bec ase of the lack of
compliance with the vlacement preferences by many state and
private agencies. For example, a 1983 California audit
revealed that about half of the placements fell outside of
all tbe placement preferences without any showing that there

was good cause for i out of preference placement. In

addition, many courts have abused the good cause exception by
using that exception to deny placements on the reservation
because, for example, they think it is too rural, that no
doctors are availalle or for other culturally inappropriate
reasons. The exceptions to mandatory placements in new
subsection (c) are derived from BIA Guidelines, section F.3.,

with onc addition, the ciause dealing with evidence of

unavailable even after a diligen* search to find such
’ 23
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serious e..tional and physical harm -- the changing of the
preferences from presumptive to mandatory give: rise to the

need for this additional exception.

(d) Amends subsection 1915(c) to provide that a
placement preference (and request for confidentiality)
of a parent or child shall be considered only if it would
lead to a placement within the placement categories. This
reflects the notion that the parent does not have the right,
by means of a request for anonymity, to prevent the child
from access to his or her iIndian heritage. The agreement
between the Navajo Tribe and State of New Mexico contains
such a provision, section V.D. The amendments also provide
that the request for confidentiality shill not be grounds to
fail to provide iotice to the tribe and non-consenting parent
for much the same reason, as well as the need to protect the
constitutional rights of the non-consenting parent. See

Stanley v. Illinois, 405 U.S. 545 (1972).

(e) Am@nds subsection 1915(d) to provide that the State

shall promulgate teparate sta’e licensing standards for
indian homes in consultatica with affected tribes and place
children in tribally licensed and approved homes if necessary
to meet the ;equirement that the prevailing social and
cultural standards of the Indian community be utilized in
piacing Indian children. Many state licensing standards

contain elements that are inappropriate in the Indian
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cultural and socioeconomic context. Theseé unnecessary
criteria can result in a shortage of Indian foster and
adoptive homes for State placements. By promulgating
separate licensing standards and utilizing tribally licensed
and approved homes, states may alleviate this shortage.
States, of course, have an affirmative duty to actively take
affirmative steps to recruit Indian foster and adoptive

homes.

(f) Amends subsection 1915(e) to mak~ explicit that
efforts to comply with the order of placement must include
contacting the tribe and notice to extended family members
(with identifying information eliminated if the court sees
fit to honor a request for confidentiality), and a search of
national, state, county, tribal and Indian organization
listings of Indian homes. This addition to the subsection is
a modified version of language included in the commentary to
section F. 3. of the BIA guidelines and is considered
necessary, once again, to assure compliance with the

placement provisions.
SEC. 107 (amends Sec. 106 of ICWA [25 U.S.C. 1916])

(a) Explicitly provides for notice to the biological
parents, prior Indian custodian and the tribe in any case

where an adoption is vacated in orde- to enable them to

exerclse the rights granted by this section. The BIA
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Guidelines, section G.3., provide for notice to the parent or
Indian custodian. The amendments also clarify that all
relevant provisions of the Act, including the notice,
jurisdiction and burden of proof sections, apply to Indian
children whose adoptive placements terminate. Finally, the
section is amend»d to provide for notice to the tribe and a
right to intervene when adopted Indian children are placed in
foster care. These provisions recognize that reestablishing
the child's connection with his tribe and family in cases
where an adoptive placement has broken down is often in the

child's best interest.

(b) Provides that whenever such children are not
returned to their biological parent or Indian custodian,
placement shall be made in accordance with the ICWA and
that, in this context, extended family shall include the
extended family of the biological parents or prior Indian

custodian. See explanation to subsection a.

(c) Provides for notice to the tribe, as well as
parents or Indian custodian whose parental rights have not
been terminated, whenever the foster care placement of an
Indian child is reviewed or changed. This is implicit in the
Act at present and included in the BIA Guidelines, section

G.3. However, such notice is not always sent at present.

26

Q 106
ERIC

Aruitoxt provided by Eic:




193

SEC. 108 (amends Sec. 107 of ICWA (25 U.S.C. 1917})

Allows the tribe and adoptive parents, as well as an
adult adoptee, to petition for information about an adopted
child. Both have an obvious interest in obtaining such
information. This section is also amenc'd to make clear that
where court records are insufficient to enable a court to
assist an indian adoptee to secure the rights contemplated bv
Section 107, the court is required to seek the necessary
information from agency and other records that may be subject
to court order. Finally, the amendments provide that the
names of the biological parents shall be made available to
the petitioner, as well as the names and tribal affiliation
of grandparents, where necessary (e.g., waere the natural

parent of the adopted child was also adopted,.

SEC. 109 (amends Sec. 108 of ICWA [25 U.S.C. 1918})

Amends this section to make the reassumption provisions
applicable only in the context of reassumption of exclusive
jurisdiction over all voluntary proceedings. This section,
as currently drefted, has served to confuse state courts and

in fact has led one court in Native Village of Nenana V.

Alaska Dept. of Health & Social Services., supra, to conc'ude

that absent petition under section 108, the village in
question had no jurisdiction over child welfare proceedings.

In essence, it construed this section as taking away the
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tribal jurisdiction possessed by the village prior to the
ICWA! The amendments to section 101(a) of this Act, together
with the amendments to this section, make clear it was not
the intent of the ICWA to remove jurisdicti.. from tribes —-
the 101 amendments also eliminate the need for this section

to be as expansively drafted as is presently the case.

SEC. 110 (amends Sec. 110 of ICWA (25 U.S.C. 1920})

Clariiies that the parent or Indian custodian has the
right to petition any court with jurisdiction, including
Federal court, to regain custody in a case where a child has
been illegally removed or retained. At present, the section
is silent as to whether parents and Indian custodians have
that right. If they do not, there may be no remedy in a case
where a person iliegally gains or retains custody of a child
without attempting to have that custody formalized by a

court.

SEC. 111 (amends Sec. 112 of ICWA {25 U.S.C. 1922])

(a) Amends the existing section to make clear that a
state agency has the authority to remove on an emergency
basis all Indian children located off the reservation. Some
states have been reluctant to deal with emergency cases
involving Indian children because of an ambiguity that they

perceive regarding the scope of this section. This sectic
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is also amended to provide that, whenever possible, emergency
placement < 11 be made in accordance with the order of

placement in section 1915.

(b) Requires that a court affirm the need for an
emergency placement within three working days of the child's
removal unless the child can be returned prior to that time
(the requirement that the child be re=turned immediately if
the emergency has endéd is unchanged). 1In addition, the
section requires that unless the child is returned to the
parent or Indian custodian within 10 days, the state, in the
absence of a section 109 iribal-state agreement to the
contrary, must take steps to eitler transfer the child to the
tribe (in the case of a child who is resident or domiciled on
the reservation or a ward of the tribal court) or commence a
child custody proceeding in State court. Ongoing efforts to
prevent removal of the child must continue while a petition
is pending. No emergency custody order shall remain in force
for more than 30 days (unless there is a delay in the child
custody proceeding because of the requirements in section
101). These changes are designed to prevent emergency
proceedings from turning into long-term involuntary
placements, thereby circumventing the provisions of the Act.
The changes are also designed to make sure that the state
does not obtain continuing jurisdiction over a child th}ough
the emergency removal provision in instances where the child

would otherwise be subject to the exclusive jurisdiction of
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the tribe
SEC. 112 (uew section 124 of the ICWA)

(a) Requires the Secretary to establish a Indian chilgd
Welfare monitoring committee of not less than 3 persons for
each area office. The members of each committee are to be
appointed for two years from a list of nominees furnished by
Indian tribes and organizations and shall represent diverse
elements of the Indian coamunity. The purpose of the
committees is to monitor compliance with the ICWA. The
nominating structure is derived from 20 U.S.C. sec. 1221g
pertaining to the National Advisory Council on Indian

Education.

(b) Provides that any state in which a Federally-
recognized Indian tribe is located or which contains
an Indian population which exceeds 10,000 must require that
all of its licensed private agencies comply with the Act and
periodically audit their compliance. Private adoption
agencies often fail to comply with the Act with few, if any,
consequences. This amendment would provide a str~ng
incentive for compliance. The Miunesota Indian Family
Preservation Act, Minn. Stat. secs. 257.352 and 257.353,
includes private placement agencies under its aegis and the
Washington Tribal-State Agreement, Part II, sec. 6, requires

compliance of private agencies as a condition for continued
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licensure. States which do not meet the above criteria would
be permitted and encouraged to establish such a regulation,

but would not be required to do so.
SEC. 113 (amends Sec. 201 of ICWA (25 U.S.C. 1931})

(a) The amendments make clear that priorities in grant
programs shall be set by the tribes, not the BIA, and that
grants may be used for legal representation for the tribe and
for cultural and family-enriching activities. These changes
are meant to address the administration of the ICWA grant
program by the BIA whereby the Bureau's has attempted to set
its own priorities and has refused to allow grant money to

pay for tribal legal representation.

(b) Provides that all placements in tribally licensed
or approved foster or adoptive homes, whether located on or
off the reservation, qualify for applicable federally
assisted programs, such as title IV-E payments for foster
care and adoption ass.stance. This would ensure that the
original purpose of the "egquivalent" language of this section
1s fulfilled, namely, that Indian tribal foster and adoptive
homes are eligible for funds appropriated for adoptive and

foster care under the Social Security Act.

(c) Provides that, notwithstanding P.L. 96-272, traibes

‘ may develop their own systems for foster care licensing,
|
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development of case plans and case plan reviews. There are
some potential inconsistencies between the ICWA and 272 as
applied and differences between the resources availabhle to
state and tribal social services agencies. For example, the
permanancy planning provision in 272 is sometimes interpreted
as placing strict limits on the length of foster care. Under
ICWA, it may sometimes be that a long-t~rm arrangement is the
only way to preserve the child's connection with his or her
tribe and heritage. Moreover, the review system by 96-272
may not rake sense in the context of a small, personalized

tribal program. Tribes should have the flexibility to

structure child placements and their child welfare programs
in general notwithstanding their receipt of funds authorized

by P. L. 96-272.

(d) Provides that the grant review process must utilize
individuals with knowledge of Indian child welfare chosen in
consultation with trites who are not Federal employees. The
grant review procesc has been widely criticized by tribes for
lack of fairness, impartiali+y and rationality. This
amendment 1s an attempt to imp=ove the process. Thas
subsection also provides that tribes throuchout the country
are eligible for grants to make clear that tribes, Native
villages and non-profit regicnal associations in Alaska are

eligible for grants.
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SEC. 114 (amends Sec. 202 of ICWA [25 U.S.C. 1932]})

Makes the same changes to the grant sectious applicable
to Indian organizations as are made in subsections (a), (b),
and (d) of Section 112. The changes explicitly indicate that
the Secretary shal. award grants to Indian organizatioas to
make clear that the Secrelery may not unilaterally eliminate

funding for off reservation programs.
SEC. 115 (amends Sec. 203 of ICWA (25 U.S.C. 1933])

(a) Requires IHS and BIA to enter into an agreement
relating to the establishment, operation and funding of
Indian child ana ramily services pr<gy.:ms, inzluding the use
of IHS money for such purposes. This ch 'nge is designed to
accomplish the original intent of this section --
programmatic and financial involvement of IHS in Indian child

Welfare.

(b) Provides independent appropriations authorization
for Indian C! 1d wWwelfare grants and related training
programs. This is designed to indicate that the ICWA grant
program and other child welfare funding is not to be the
f.rst program to be eliminated 1f budget reductions are

requared.

(¢} Provides that indirect costs of ICWA grant programs
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are to be funded from BIA contract support funds and that ail
funds appropriated for these programs shall go to the tribe
ard not to BIA administration or programs. This amendment is
meant to ensure that, given the inadequate level of funding
for ICWA grants, a1l money that is appropriated is spent
directly on the provision of child welfare services by the

tribe.

SEC. 116 (amends Sec. 301 of ICWA (25 U.S.C. 1951])

(a) Provides that information relating to adoptions,
retroactive to the effective date of ICWA, shall be sent tc
the Indian child's tribe, &s well as to the Secretary;
requires each courc system to designate a responsible
individual(s) to comply with the Act. Recordkeeping and
access to information has been sporadic under the current

provision. These changes are designed to improve the system

and also to ensure that the tribe has information about its
children. The Minnesota Indian Family Preservation Act,
Minn. Stat. sec. 257.356, prevides for such information to b

sent to the tribe.

(b) Requires the Secretary to provide all information in
nie possessjoul. to the tribe, adoptive or foster parents, or
adult adoptee, including the names of all purents, unless the
parents are still living and have requested confidentiality.

The rationale for this change is that in the absence of a
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request for confidentiality, there is no reason to withhoid
information from an adult or tribe. 1In the case of a request
for confidentiality, the Secretary must provide enough
information for the tribe to make its own determination as to
an adopted -hild's eligibility for tribal membership, rather
than permitting the BIA to make that determination for the
tribe. See Minnesota Indian Family Preservation Act, Minn.
Stat. 257.356(2). The presumption should be in favor of
maximum disclosure with only that information relating
directly to the identity of the specific person requesting
confidentialit; withheld and not other information relating
to, for example, the child's oth=r parent. The rights in
this section are, of course, in addition to those rights

provided by section 107.

(c) Requires the state social services agency to
annually p.epare a summary of Indian children in foster care,
preadoptive or adoptive placements and submit it to the
Secretary and the indian child's tribe. Again, this is
designed to improve the quality of information available to

all concerned.

TITLE II - SOCIAL SECURITY ACT AMENDMENTS
SEC. 201

Amends section 408(a) of Title IV of the Soc-al Security
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Act (42 U.S.C. 608(a)) to include in the definition of
"dependent child" any Indian child placed in foster care
whose vlacement nd care are the responsibility of his or her
tribe. This amendment is designed to make clear that
children placed by tribal social services agencles in
licensed or approved facilities are eligible for funding
under the Sccial Security Act. Currently, the statute seenms
to require that placement be made by a state agency, state
gpproved agency or other public agency with which the state
has an agreement. Many tribal programs do not fall into

these categories. See Native Village of Stevens v. Smith,

770 F.2d 1486 (9th Cir. 1985), cert. den. 106 S.Ct. 1514

(1986).
SEC. 202

Amends section 422 of Title IV of the Social Security
Act (42 U.S.C. 622) to require States to include as part of
their Title IV-B child welfare plans, : comprehensive plan
to ensure State compliance with ICWA wueveloped in

consultation with all tribes and Indian orgarizations with
child welfare programs within the state. By including this
provision in the Social Security Act, thereby requiring that
compliance be measured in the periodic audits conducted by

HHS, it is hoped that compliance with the ICWA will improve.
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SEC. 203

Amends section 471 of Title IV of the Social Security

Act {42 U.S.C. 671) to require States to include as part of

their Title IV-E foster care and adoption assistanre plans. a
comprehensive plan to ensure State compliance with ICWA
developed in consultation with all tribes and Indian
organizations with child welfare programs within the state.
As part of this plan, states must recruit and license Indian
foster homes and place (and reimburse for) children in
tribally licensed and approved facilities, Again, by
including this provision in the Social Security Act, thereby
requiring that compliance be measured in the periodic audits
conducted by HHS, it is hoped that compliance with the ICWA,
particularly the foster home reimbursement and placement

provisions, will improve,
TITLE III - MISCELLANEOUS
SEC. 301
These amendments take effect 90 days after enactment.
SEC. 302

Requires that the amendments be circulated to states and

tribes within 45 days.
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Provides that the unconstitutionality of one provision

in this Act wil' not atfect the remaining provisions.
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APPENDIX C

THE INDIAK SOCIAL SERVICES ASSISTANCE ACT OF 1987

A BILL to amend the Social Services Block Grant, Adoption
Asaistance and Child Welfare Act of 1980, and the Alcohol, Mental
Health and Drug Abuae Act, to authorize the consolidation of
certain block granta to Indian tribea, to provide for the
collective operation of programs by Indian tribes, to provide

grant protection to Indian tribes and for other purposes.

BE IT ENACTED BY THE SENATE AND HOUSE OF REPRESENTATIVES OF
THE UNITED STATES OF ANERICA IN CONGRESS ASSEMBLED,
That thia Act may be cited na the “"Indian Social Servicea
Asaistance Act of 1987".

TITLE I - SOCIAL SERVICES BLOCK GRANT AMENDMENTS

SEC. 101. Section 2001 of the Social Security Act (42 U.S.C.

1397) is amended--

(1) by adding after the phrase “"encouraging each State" the

phrase "and Indian tribe",

(2) by adding afte: the phrase "in that State" the phraae
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"(or in the case of Incian tribeg, within the Indian community)*®,

(3) by striking out "and” at the end of clause (4),

(¢) by striking out the comma at the end of clause (85) and

inserting instead "; and%, and

(S) by adding after and below clause (8) the following new
clause:

"(6) alleviating poverty,".

SEC. 102. Section 2002 of the Social Security Act (42

U.S.C. 1397a) is amended--

(1) by adding after the word "State" each place that it

appears in subsection (a)(1) the phrase "and Indian tribe", ana

(2) by adding after the word "State" each place that it

api ars in subsections (c) and (e) the phrase "or Indian tribe".

SEC. 103. (a) section 2003(b) of the Social Security Act

(42 U.S.C. 1397b(b)), is amended —-

(1) by adding after "than" the following clause:  “"Indian

tribes ana ,
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(2) by striking "subsection" gafter the wo:d "under" and

inserting instead "subsections”, and

(3) by adding after "(a)" the clause "and (e)".

(b) Section 2003 of that Act (42 U.S.C. 1397b) is amended by

adding at the end the following new subsection:

"(e) A sum shall be reserved for the direct provision of
funds to the governing bodies of’Indian tribes. The per centum
of the sums appropriated under this title to be set aside for

Indian tribes shall be calculated by the following formula:

Indian population per centum of Indian population
residing on or near residing on the reservation

the reservation below the poverty level
____________________ K mmecmmcccrcc——— - -

U. S. population per centum of U. S. population below

the poverty level"

SEC. 104 Section 2004 of the Social Security Act (42 U.s.cC.

1397¢) is amended--

(1) by adding after the word "State" the first. two times

that it appears in that section the phrase “or Indian tribe", and
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(2) by adding after the word "State" the third time it
appears in that section the phrase "(or in the case of Inc tan

tribes, within the Indian community)".

SEC. 105 sSection 2005 of the Social Security Act (42 U.S.C.

1397d) is amended--

(1) by adding after the phrase "the State" each place it

appears in subsection (a) the phrase "or Indian tribe",

(2) by adding after the phrase "of State and local law" in
subsection (a)(7) the phrase "or, where it applies, tribal law",

and

(3) by adding after the word "State's" each place it appecrs

in subsection (b) the phrase ‘"or Indian tribe's".

SEC. 106 sSection 2006 of the Social Security Act (42 U.s.C.

1397e) is amended--

(1) by adding after the phrase “Each State" in subsection

(a) the phrase "and Indian tribe",

(2) by adding after the phrases "ag the State" and "The

State" in subsection (a) the phrase "or Indian tribe",
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(3) by adding after the phrase "within the State" in
subsection (a) the phrase "(or, in the case of an Indian tribe,

within the Indian community)"

(4) by adding at the end of subsection (b) the following new
sentence:
"Tribal audits shall be conducted in accordance with

procedures established by the Secretary."

SEC. 107 Section 2007 of the Social Security Act (42 U.S.C.
1397f) is amended by adding after the word "State" each place it

appears in that section the phrase "or Indian tribe".

SEC. 108 (a) Title XX of the Social Security Act (42
U.S.C. 13¢7 et seq.) is amended by adding at the e=nd the

following new section:

"DIRECT GRANTS TO INDIAN TRIBES

SEC. 2008. (a) The Secretary shall make payments under
section 2002 to an Indian tribe which undertakes to operate a
program under this title. Each tribe shall be entitled to an
allotment which bears the same ratio to the amount set aside for
Indian tribes under section 2003(e) of this title (42 U.S.C.

1397b(e)) as the ratio determined by the following formula:
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Indian population per centum of Indian population
residing on or near residing on the reservation
the reservation below the poverty level
...................... K s e m o e e — e — e e
total Indian per centum of total Indian population
population residing on residing on the reservation

Oor near a reservation below the poverty level"

If any Indian tribes choose not to operate a program under this
Title, the gums that would be payable to those tribes shall be
reallotted to the tribes that are operating programs under this
Title in accordance with the per centum of the total set aside to

which each tribe is entitled pursuant to the above formula.

(b) For purposes of this title, the term 'Indian tribe‘
means any Indian tribe, band, nation, or organized group or
community of Indians, including any Alaska Native village, which
is recognized as eligible for the special programs and sgervices
provided by the United States to Indians because of their status
as Indians. In Alaska, regional associations defined in section
7(a) of the Alaska Native Claims Settlement Act (43 vU.s.C.
1606(a)) shall be treated as tribes for the purposes of funding
under this Title provided that such an associal.on may not
receive funding for any village within its region that (1)
applies separately for direct funding under this Title or (2)

notifies the Secretary that it does not want 1ts regional
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association to apply for social services funding on its behalf.

(c) Notwithstanding direct grants to Indian tribes pursuant
to this Act, States, in thear allocation of money from the Social
Services Block Grant shall not discriminate against Indian-

controlled off-reservation programs serving Indian people.”

TITLE II - ADOPTION ASSISTANCE AND CHILD WELFARE ACT AMENDMENTS

SEC. 201 Section 422 (b)(7) of Part B of title IV of the
Social Security Act (42 U.S.C. 622(b)(7)) is amended by inserting
after the phrase "as authorized by the State" the phrase ¢,
including the funding of Indian-controlled off-reservation

programs serving Indian children, wherever possible.”

SEC. 202 Section 428 of Part B of title IV of the Social

Security Act (42 U.S.C. 628) is amended --

(1) by striking out in subsection (a) "may, in appropriate
cases (as determined by the Secretary)" and inserting instead

"shall"

(2) by striking out in subsection (a) "approved under" and
inserting instead "which meets the requirements of subsections

422(a) and (b)(2) through (b)(B)"

’
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(3) by striking out the second sentence in subsection (a)
and inserting nstead "A gum shall be reserved for the direct
provision of funds to the governing bodies of Indian tribes. Th-
per centum of the sums appropriated under this title to be set
aside for Indian tribes shall be equal to the amount which bears
the same ratio to the amount appropriated for the fiscal year as

the ratio determined by the follcwing formula:

Indian population per centum of Incian population
residing on or near residing on the reservation

the reservation below the poverty level
____________________ % - e ————-

U. S. population per centum of U. S. population below

the poverty level”

(4) by striking out everything in subsection (b) and

inserting instead:

"(b)(1) Each tribe shall be entitled to an allotment which
bears the same ratio to the amount set aside for Indian tribes
under subsection (a) (42 y.S.Cc. 628(a)) as the ratio determined

by tae following formula:

O
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Indian population of per centum of Indian population of
tribe residing on or tribe residing on the

near the reservation reservation below the poverty level

total Indian pur' ceatum of total Indien population

population residing on residing on a reservation

Or near a reservation below the poverty level

If any Indian tribes choose nut to operate a proqral'under this
Title, the sums that would be payable to those tribes shall be
reallotted to the tribes that are operating programs under this
Title in accordance with the pe:' centum of the total set aside to
which each tribe is entitled pursuant to the above formula.

(2) Subject to the conditions set forth in subsections (a)
and (b) (1), the Secretary shall pay an amount equal to either (A)
75 per centum of the total sum expended under the plan (including
the cost of administration of the plan) or (B) the per centum
derived by utilizing the formula provided in section 474(e) (3) (A)
of this Act (42 U.S.C. 674(e)(3)(A))., whichever is greater.

(3) A tribe shall be permitted to use Federal or State funds
to match payments for which tribes are eligible under this
Section, provided that the Federal or State funds are auchorized
for purposes related to the goals and objectives of this Part.

(4) In any case where a satisfactory plan under section 422
has been submitted by an Indian tribe, the Secretary shall reduce
the tribal ghare otherwise requ -ed under subsectioa (b)(2) upon

a showing by the tribe that it does not have adequate financial
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resources to provide the required match due to a lack of

coaparable Federal and State funds., inadequate tribal resources,

an inadequate tax base, or any other factor giving rise to
financial hardship. The Secretary shall construs this section
liberally with the goal of ensuring that all tribes submitting

the required plan receive the funding provided for by this Act."

SEC. 202 Section 474 of Part E of Title IV of ths Social
Sscurity Act (42 U.S.C. 674) is amsnded by adding at ths end ths

following new subsection:

"(e) The Sscretary shall make payments to an Indian tribe
which undsrtakes to operate a program under this Part.
(1) The provisions and rsquirements of sections 471, 4172,
473 and 47, of this Act (42 U.S.C. 671, 672, 673 and 676} shall
be applicable to Indian tribes sxcept as follows:
(A) Subssctions 10, 14 and 16 of ssction 471 of this Act
(42 U.S.C. 671 (10), (14) and (16)) shall not apply. Instead,
Indian tribses shall dsvelop systems for foster cars licensing and
placemsnt, development of case plans and case plan review
consistent with tribal standards and ths Indian Child Welfars Act
(2% U.s.C. 1901 et seq.).
(B) The Secretary mty reasonably alter the requirements of
other sections of this Part for the purpose of relieving any
unreasonable hardships upon the Indian tribes that might result,

due to thelr unique needs, from a strict application of a
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particular requirement.

(2) For purposes of this Part, the term "Indian tribe' means
any Indian tribe, band, nntion or organized group or community of
Indians, including any Alaska Native village, which is recognized
as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians. In
Alaska, reg.onal associations defined in section 7(a) of the
Alaska Native Cle 18 Settlement Act (43 U.S.C. 1606(a)) shall be
treated as tril ss for the purposes of funding under this Title
provided that such an association may not receive funding for any
village ..thin its region that (1) applies geparately for direct
funding under this Title or (2) notifies the Secretary that it
does not want its ragional association to Apply for social
ser.ices funding on its behalf.

(3) (A) The payment of funds to0 Indian tribes shall be
calculated by the samc formula applicable to states in subsection
(a) of this section except that tribes shall be entitled to 100
per centum of the expenditures necessary for the proper and
efficient administration of the plan as enumerated in subsection
(a)(3). Per crpita income shall be calculated by including only
Indians who reside on the tribe's reservation.

(B) A tribe shall be permitted to use Federal or State funds
to match payments for which tribes are eligible under this
section, provided that the Federal or State fu~-s are authorized
for adoption assistance, foster care majiatenance payments or

administration of the tribal plan developed pursuant to this
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Part.

(C) In any case where a satisfactory plan has been submitted
by an Indian tribe, the Secretary shall reducs the *ribal share
otherwise required under subsection (a) upon a showing by the
tribe that it does not have adequate financial resources to
provide the required match due to a lack of comparable Federal
and State funds, inadequate tribal resources, an inadequate tax
base, or any other factor giving rise to financial hardship. The
Secretary shall construe this section liberally with the goal of
ensuring that all tribes submitting the required plan receive the
funding provided for by this Act, provided thrit

(i) In any case where the Secretary reduces the tribal share
calculated pursuant to subsection (a)(1) of this section, he
shall have the authority to review and approve the tribal payment
schedule for foster families and child-care institutions, e:cept
that in no case shall he disapprove any schedule which proposes
payments that do not e:ceed the amount provided for any State
wherein the reservation is located, and

(i1) ITn any case where the Sacretary reduces the tribal
share calculated pursuant to subsection (a)(2) of this section,
he shall have the authority to review and approve the tribal
paynent schedule provided for in adoption assistance agreements,
except that in no case shall he disapprove any schedule wh.ch
proposes payments at a level that does not exceed the amount

provided for any State wherein the reservat:on is located."
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TITLE III - ALCOHOL, MENTAL HEALTH AND DRUG ABUSE BLOCK GRANT
AMENDNMENTS

SEC. 301 Section 1913(b) of the Public Health Service Act
(42 U.S.C. 300x-1a(b)} .is amended --
(1) by striking out suosections (1) and (2) and inserting

instead

"{1) A sum shall be reserved for the direct provision of
funds to the governing bodies of Indian tribes. The per centum
of the sums appropriated under this title to be set aside for
Indian tribes shall be equai to the amount which bears the same
ratio to the amount appropriated for the fiscal year as the ratio

determined by the following formula:

Indian population per centum of Indian population
residing on or near residing on the reservation
the reservation below the poverty level
.................... X == -
U. S. population per centum of U. S. population below

the poverty level

(2) Bach tribe shall be entitied to an allotment which bears
the same ratio to the amount set aside for Indian tribes under

claugse (1) of this subsecztion (42 U.S.C. 300x-la(b){1)) as the

13
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ratio determined by the following formula:

Indian population of per centun of Indian poralation of
tribe residing on or tribe residing on the
near the reservation reservation below the poverty level
_______________________ x - e cc————
total Indian per centum of total Indisn population
populaticn residing on residing on a reservation
or near a reservation below the poverty level

provided that no tribe or tribal organization shall receive less
than the amount that it received during any of the fiscal years
from 1982 through 1988. If any Indian tribes choose not to
operate a program under qthis Title, the sums that would be
payable to those tribes shall (A) be utilized to make payments to
those tribes that are entitled to additional amounts by reason of
having received grants during any of the fiscal years from 1982
through 1988, and (B) be reallocated, if there are sums remaining
following the distribution under clause (A}, to tribes that are
operating prcgrams under this Title in accordance with the per
centum of the total set aside to which each tribe is entitled
pursuant to the above formula. If the unclaimed sums are
insufficient to fully fund the tribes eligible for the extra
payments provided for in clause (A}, any additional sums that are
needed shall be deducted from the allotments of the State in

which the ‘ribes are located.
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TITLE IV -~ CONSOLIDATED FUNDING FOR INDIAN TRIBES

SEC. 401 (a) Notwithstanding any c:her provision of law,
upon the application of an Indian tribe under this title, the
Secretary of Health and Human Services shall consolidate the
grants made by that Department directly to an Indian tribe under
titles XX and IV-B of the Social Security Act, Title XIX of the
Public Health Service Act and under the Low-Income Home Energy

Assistance Act of 1981.

(b) Any consolidated grant for any Indian tribe shall not be
less thar. the sum of the separate grante which that tribe would

otherwise be sntitled to receive for such fiscal year.

(c) The funds received under a consolidated grant ehail be
expended for the programs and purposes authorized under any or
all of the grants which are being consolidated, in accordance
with all conditions and requirements which would be applicable to
grants for those programs and purposes in the absence of the
consolidation, but each Indian tribe shall determine the

allocation of the funds granted to each such program and purpoee.

(d) (1) Notwithstanding any other provision of law, an
Indian tribe shall be entitled to submit a single (A) application

for a consolidated grant in accordance wit:. this title for any

18
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fiscal year, and (B) preexpenditure report with respect to each
such consolidated grant received for any fiscal year, in

accordance with regulations promulgated by the Secretary.

(2) Notwithstanding any other provision of law, an Indian
tribe which elects to expend none of its consolidated grant funds
for any one grant program shall not be required, as a condition
of receiving a consolidated grant, to cowply with the conditions

or to make the reports or assvrances app.icable to that program.

(3) Nothing in this title shall preclude the Secretary from
providing procedures for accounting, auditing, evaluating, and
reviewing any programs or activities receiving funding under any

corso idated grant

TITLE V - COLLECTIVE OP RATION OF PROGRAMS AND GRANT PROTECTION

FOR INDIAN TRIBES

SEC. 501 For any of the programs covered by any of the

Titles in this bill, an Indian tribe may--

(a) enter into agreements with other Indian tribes for the
provision of service: by a single organizational unit providing
for centralized administration of services for the region served
by the Indian tribes ‘so agreeing. In the case of such an
agreement, the organizational unit may submit a single

-
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application on behalf of all of the tribes which are a party to
the agreement and, unless the organizational agreement provides
otherwise, shalil receive an amount eqial to the amount to which
the tribes would have been entitled had they applied

individually;

(b) contract with qualified providers for the Jdelivery of

sarvices.

SEC. 502. All funds and programs provided for under all
Titles in this bill shall be considered as supplemental or in
addition to all other programs, grants, contracts or funds
provided by any federal, state, county government, department or
other agency m « serving Indian tribes, their service populations
or off-reservation Indian people. No such funds Or programs may
be reduced or eliminated as a result of funds Or programs
provided by this Part except in the case where direct funds are
already being provided to tribes pursuant to Titles XX or IV-B of
the Social Security Act or Title XIX of the Public Health Service
Act and the continuation of those direct grants in addi .ion to

the grants provided by this Act would be duplicative.
TITLE VI ~ CENSUS BUREAU STATISTICS

SEC. 601 The Census Bureau shall hereafter--
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{a) incdiude calculations of the nationwide poverty Jevel for
Indians residing on or near a reservation in its yearly report on

income and poverty,

(b) prepare a uniform national estimate of the yearly
population growth rate expected for Indians living on or near
reservations based upon data collected in the previous two
decennial censuses relating to population growth, birth rates,
death rates, and other relevant indicia of population trends,
provided, however, that if the Census Bureau hereafter decides to
include reservation-specific population estimates for Indians
residing on or near each reservation in ats yearly population
updates, it shall no longer be required to calculate an estimated

national growth rate for Indian reservations.

TITLE VII - DEFINITIONS, EFFECTIVE DATE, AND AUTHORIZATION OF
APPROPRIATIONS

SEC. 701 Por the purposes of this Act, the term-—-

(a) "Indian" means a person who is either (1) a member Oof an
Indian tribe or (2) is eligible for membership in an Indiun

tribe.

(b) "Poverty level" means the per centum of the relevant

population below the poverty thresholds set by the Census Bureau

18
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on a yearly basis. In determining the per centum, the
calculation based upon family aggregate cash income shall be

utilized.

(~V "Reservation" means Indian country as defined in section
4(10) of P.L. 95-608 (25 U.S.C. 1903(10)), as well as Alaska

Native villages and the traditional Indian sreas of Oklahoma.

(d) “Population" means the most recent available population
statistics compiled by the Zensus Bureau. In calculating
population on or near ~ tribe's reservation, the Secretary shall
utilize the population statistics included in the last decennial
census as updated by application of the growth rate calculated by
the Census Bureau pursuant to section 601(b) of this Act (unless
the Census Bureau hereafter includes reservation-specific
population estimates in its yearly population updates, in which

case those estimates shall be utilized by the Secretary).

(e) “Per capita income" means the per capita inconme

statistics included in the last decennial census.

(f) “Near reservation" means those areas, communities and
counties adjacent or contiguous to reservations. In the case
where more than one reservation is adjacent or contiguous to an
area, community or county, the Secretary shall confer with the

affected tribes and determine the allocation of the near
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reservation Indian population as between the affected tribes. In
the case whsre an adjacent or contiguous area, community or
countfbinclud-s a ounicipality with a population in excess of
60,000, the Sscrstary shall confsr with the adjacent or
contiguous tribes to determine the part of the population in such
commur ity that should be classified, for the purposss of funding,

as rssiding near ths ressrvstion of ths affected tribe.

(g) "Sscretary" means the Secretary of Health and Human

Services.

SEC. 702 The provisions of this bill shall be effective

with respect to fiscal year 1989 and succeeding fiscal years.

SEC. 703 There are authorized to be appropriated such sums

as may be necessary to carry out the provisions of this Act.
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APPENDIX D

SUMMARY OF THE INDIAN SOCIAL SERVICES ASSISTANCE ACT OF 1987

TITLE I - SOCIAL SERVICES BLOCK GRANT AMENDMENTS

Section 101 This section adds "alleviating poverty" to the
purposes of the Social Services Block Grant (Title XX) and
includes Indian *ribes in the category of those who are
encouraced to furnish social services to meet the goals

specified in Title XX.

Section 102 This section adds Indian tribes to sections
relating to eligibility for Title XX funds, timing of

expenditures and purchase of technical assistance.

Section 103 This section sets aside a portion of the funds
appropriated under Title XX for the direct payment of grants
to Indian tribes. The amount of the set aside is determined
by a formula which takes into account the Indian population
residing on or near the reservation (the likely service area
for the tribal social services program) and the nationwide
percentage of on reservation Indians below the poverty level
(which reflects the notion that given economic conditions on
and near reservation, a larger percentage of the total’
vopulation is likely to make use of social services; the

choice of this particular multiplier is in part a reflectior
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of the correlation between poverty and service population and
in part based upon a desire to use criteria in the formula
for which adequate data is available.) The amount payable to
tribes is deducted from the total amount available to the

States under the Social Services Block Grant.

Section 104 This section adds Indian tribes to a section of
Title XX relating to the preparation of plans specifying

the intended use of Block Grant funds.

Section 105 This section adds Indian tribes to a section

which places limitations upon the use of Title XX grants.

Section 106 This section adds Indian tribes to a section
dealing with reports and audits and specifies the. tribal
audits shall be conduct~d in accordance with procedures

established by the Secretary of Health and Human Services.

Gection 107 This section adds Indian tribes to a section

dealing with the provision of Child Day Care services.

Section 108 This section authorizes Title XX payments to
Indian tribes based upon a formula which takes into account
the Indian population residing on or near the tribe's
reservation and the percentage of Indians residing on the
reservation with incomes below the poverty level. The

rationale for this formula is the same ags in section 103.
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This secticn defines Indian tribes to include all fed._ally
recognized c(ribes, including Alaska Native villages and,
except in certain circumstances, the definition also includes
Alaska regional associations. This last clause recognizes
that the regional associations are, in many cases, currently
the social service providers for the villages in their
geographic area. In addition, this section provides that
States may not discriminate in their allocation of Title XX
money against Indian-controlled programs serving Indian

people living off-reservation.

TITLE II - ADOPTION ASSISTANCE AND CHILD WELFARE ACT

AMENDMENTS

Section 201 This section requires States to include in their

State plan provisions relating to the funding of Indian-
controlled programs serving off-reservation Indians wherever
possible. This is designed to ensure that the passage of
this Act will not cause off-reservation programs (urban
programs in most instances) to lose the opportunity to
contract with States for the provision of services to Indian

people.

Section 202 This section sets aside a portion of the funds
appropriated under Title IV-B for the direct paymert of:
grants for child welfare services to Indian tribes. The

anount of the set aside is determined by a formula which
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takes into account the Indian population residing on or near
the reservation and the nationwide percentage of on
reservation Indians below the poverty level. The rationale
for this formula is explained in section 103. All trabes who
submit an acceptable plan are eligible for the direct federal
payments. This is designed to reverse the Secretary's
current interpretation of Title iV-B requiring as a
prerequisite for funding that a tribe contract with the BIA,
pursuant to P.L. 95-638, to provide social services directly
to its people. Each tribe's allotment is based upon the
population and poverty level criteria included in the set
aside formula. The amount payable to tribes is deducted fron
the total amount available to the States under Title IV-B
Tribes are permitted to use Federal and State funds to
satisfy the match requirement under Title Tv-B provided that
the Federal and State funds may be used for purposes which
relate to the goals and objectives of Title IV-B. The
matching fund formula provides for a reduction for most
tribes below the 25 per centum match generally required under
Title IV-B. This reflects the fact that most tribes have
inadequate resources at present to fully fund these programs.
All tribes . ay apply to the Secretary of Health and Human
Services for further roductions in the matching share

requirement iua cases of financial hardship.

Section 203 This section would entitle tribes to receive

direct federal reimbursement under Title IV-E of the Social
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Security Act for foster care payments and adoption
assistance. At present, only those tribes who are licensed
state placing agencies or who have an agreement with the
state may receive payment for fo-ter care payments. See
hative Village of Stevens v. Smith, 770 F.2d 1486 (9th Cir.
1985), cert. den. 106 S.Ct. 1514 (1986). The percentage of
the payment to be reimbursed by the federal government would
be based upon a weighted formula which takes into account per
capita income of Indians on the reservation of the tribe
relative to national per capita income. This is the same
formula applicable to the states. 100X of tribal
administrative costs would be paid (an increase over the
State allotment -- States gene.ally have more of a
preexisting infrastructure tha- do tribes). Tribes are
permitted to use Federal and State funds to satisfy the match
requirement under Tit ' IV-E provided that the Feceral and
State funds may be used for the activities funded by Title
IV-E. 1In any case where, by tribal certification of
financial hardship, the match is reduced in regard to the
actual payments to be made (as opposed to administrative
costs), the Secretary would have the authority to approve or
disapprove the tribal payment schedule for foster families,
child-care institutions and adoption assistance, although he
would not have the right to disap >ve of any sche“ule w. ch
sets payments at a level which does not exceed that of any
state in which the tribe is located. This ensures fiscal

accountability notwithst:nding the waiver or reduction of the
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matching requiremen.

This section also provides that the requirements of the

Adoption Assistance and Child Welfare Act shall be appli:zable
to tribes receiving these payments except for the provisions
of that Act relating to foster care licensing, development o’
case plans and a case plan review system. In regard to these
issues, tribes are instead required to develop systems that
are consistent with tribal standards and the Indian Cchild
Wellare Act. There are some potential inconsistencies
between the ICWA and P.L. 96-272 as applied and diff~rences
between resources availeble to state and tribasl social
services agencies. For example, the permanancy planning
provision in P.L. 96-272 is sometimes interpretad as placing
strict limits on the length of foster care. Under the ICWA,
it may sometimes be that a long-term arrangement is the only
way to preserve the child's connection with hi~: or her tribe
anl heritage. Moreover, the review system required by 96-272
may not make sense in the context of a small, personalized
tribal pr~jram. Tribes should have the flexibility to
structure child placements and their child welfare programs
in general notwithstanding the‘r receipt of funds pursuant to

this Title.

TITLE III - ALCOHOL, MENTAL HEALTH AND DRUG ABUSE BLOCK GRANT

AMENDMENTS

Section 301 This section would provide for direc Jrants to
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tribes under the Alcohol, Mental Health and Drug Abuse Block
Grant. It sets aside a portion of the funds appropriated
under this block grant based upon a formula which takes into
account the Indian population residing on or near the
reservation and the nationwide percentage of on reservation
Indians below the poverty level (see section 103
explanation). Each tribe's allotment is based upon the
population and poverty criteria included in the set aside
formula. The amount payable to tribes is deducted from the
total amount available to the States under the Alcohol,

Men:al Health and Drug Abuse Block Grant.

TITLE IV - CONSOLIDATED FUNDING FOR INDIAN TRIBES

Section 401 This section permits tribes to consolidate their
grants under the Social Services, Alcolhiol, Mental Health and
Drug Abuse and Low-Income Home Energy Assistance Block
Grants. T7ribes would need to make only one grant application
and be permitted to determine the allocation of the funds
received as between the different programs. This section
reflects the notion that the problems which these programs
address are interrelated and that increased coordination of
the programs will result in more responsive and efficient

programs,

TITLE V - COLLECTIVE OPERATION OF PRCGRAMS AND GRANT

PROTECTION FOR INDIAN TRIBES
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Section 501 This section allows tribes to enter into
cooperative services arrangements with each other. Tribes so
agreeing would be permitted to submit a single funding
application and would be entitled to an amount equal to the
amount to which the tribes would have been entitled had they
appiied individually. This section also permity tribes to

contract with outside providers for the delivery of services.

Section 502 This section provides that no existing funds or
programs provided to Indian tribes, their service population
or off-reservation Indian peol.le may be reduced or eliminated
by reason of the passage of this legislation, ercept in the
case where tribes are already receiving direct grants through
the programs covered by this Act and continuation of these
preexisting grants would be duplicative. This section
ensures that this Act does not have the unintended result of
a decrease in services to Indian people. Unfortunacely, some
states have been far too eager to reduce budgets by dent ing
Indian people servicez iithcut regard to the availability of
tribal or Federal services. Given the uodest sugs of me ney
provided by this Act, tribes will certainly not be able to
supply ihe entire panoply of services -- States must continue
to supply taeir fair share (indeel., ’ndian people are
entitled to the services available to all citizens of the

State.)

My

&y

El{fc 236

Aruitoxt provided by Eic:




233

TITLE VI - CENSUS BUREAN STATISTICS

Se.tion 601 This section directs the Census Bureau to update
on an annual basis natfonwide statistics on the Indian
poverty level. It also requires the Census Bureau to prepare
a national estimate of the yearly population growth rate to
be expected on reservations (to be used to update decennial
census data). This data is necessary to ensure the accuracy
of the data used in the formulas. This data is routinely
prepared for non-Indian populations and it should not be

difficult for the Census Bureau to comply with this section.

TITLE VII - DEFINITIONS, EFFECTIVE DATE, AND AUTHORIZATION OF

APPROPRIATIONS

Section 701 This is the definitional section, including
definitions of “Indian", "Indian tribe" (the same definition
as in section 108), ""-verty level"”, "Population", "Per
Capita Income", "Near reservation" (communities, areas and
counties adjacent or contiguous to reservations, with certain

exceptions), "Reservation" (which includes Alaska Na:ive
"Secretary".

Section '02 This section provides that this legislation

shall be effective beginning in fiscal year 1988.
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Section 703 This section authorizes the appropriation of

such funds as may be necessary to carry out the provisions of

this Act.
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TESTIMONY OF MYRA M. MUNSON
BEFORE THE SENATE SELECT COMMITTEE
ON INDIAN AF}AIRS
November 10, 1987

Mr. Chairman and Members of the Committee:

I appreciate the opportunity to speak before this committee
today. I am currently the Commissioner of the Alaska
Department of Health and Social Services. This is a
multi-service agency with a broad array of responsibility
for human service needs; including reggonsibility for the
sfate's implementation of the Indian Child Welfare Act in
Alaska.

Since 1979, I have had extensive familiarity with the Act.
From 1980 through 1983 I worked for the Division of Family
and Youth Services in Alazka, providing Indian Child Welfare
Act training and policy analysis on a statewide basis. In
this role, my responsib..ities included implementing the
Indian Child Welfare Act. In addition, as part of the
Division's commitment to implementing the Act, I provided
training for all new Family and Youth Services social
workers and probation officers, as well as child welfare
staff of most of the regional non-profit Native associations
and village council members. The training focused on all
aspects of the Act, including the state’s responsibilities,
the authority and powers enjoyed by Alaska Native villages,
and the rovement of child welfare services to Alaska
Native children.

For the next three years, I worked for the State AttorneK
Ceneral’s Office aand represented the Department of Healt
and Social Services in many child welfare cases. I
continued to occasionally provide training for tribal
council members and staff of associations, as well as staff
in the Department of Health and Social Services.

It was during this time that the state of Alaska, at the
impetus of former Governor Sheffield, beian negotiations
with representatives of Alaska Native villages and
non-profit associations to develop a model Indian Child
Welfare State-Tribal Agreement to offer to the villages in
Alaska. That effort, in which I took part, has continued
under the direction of Governor Cowper and with my full
support. Continuing this process is a very high priority of
this administration. I certainly hope before I leave this
office, Alaska will be a signator with many Alaska Native
villages to state-tribsl agreements under the Indian Child
Welfare Act.

From all of this experience, I have drawn some conclusions
whick I think merit consideration as you reexamine the
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Indian Child Welfare Act. Perhaps the most significant
conclusion is that the Indian Child Welfare Act was needed
and has helped. Clearly, in our state and around the
country the Act has had the effect of improving the quality
of lives of Indian children, reducing the frequency of
placements of Indian children in nor -Indian homes, and
improving the awareness of state aduinistrators, judges, and
social workers to the culture and governmental relationship
of the tribe and the child and the child's family. Although
there is a lot of work yet to be done, no Indian child’s
case 18 considered i: my state without discussion of the
requirements and policles of the Act.

More importa:t.tly, however, is that the Act has had the
effect of empowering Alaska Native villages. By explicitly
recognizing the interest and power tribes have concernirg
their children, the Act has triggered interest among tribal
leaders and Indfan and Alaska Native social service
organizations. The passage of the Indian Child Welfare Act
has significantly reduced the sense of powerlessness that
Alaska Natives felt regarding their children. As a result
of the Act's passage, issues regarding children and family
problems are discussed in village councils, and villages are
ma. ing sifnificant decisions about the well-being of
individual children and children as a group. This has
caused village councils to focus their non-profit
associations to direct resources on advocacy, training, and
child welfars services. It has forced statc officials and
social workers in closer and more meaningful relaticnships
with members of Alaska Native villages. All of this has had
an empowering effect which has improved the situation of
Alaska Native children.

The Indian Child Welfare Act of 1978 was enacted to protect
the best interests of Indian children and preserve tribal
integrity by reducing the numbers of Indian children removed
from Indian homes and environments. Since the passage of
the Act, the Alaska Degartment of Health and Social Services
has moved to assure full implementation of the Act, thereby
providing better casework services to Alaska Native children
and their families.

Although the state’s data systems are wholly inadequate for
even the most fundamental management needs, we can, from the
information which can b2 gleaned from this svstem,
demonstrate clearly _hat there have been improvements.
Alaska Native children are placed in Native homes far more
often than in the past. We are still a long way from having
accomplished this as thoroughly as we would like, but there
has been improvement,

At the end of Fiscal Year 1986, 34 percent of Alaska
children receivirg protective services were Alaskan ..ative.
Two-thirds of the Native children receiving gervices were in
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their own homes, while most of those in ocut of home
placements (68 percent) were in the home of a relative or in
a foster home.

The Division of Family and Youth Services is requirzed by
Titles IV-E and IV-B to periodically review the status of
all children in custody. Three of the five regions in the
State conduct all reviews of Native childrer with the
gatticipation of Native Elders, The remaining two regions
ollow that process on some, but not all, Native chil ren,
and will be formalizing the same procedure by the end of the
fiscal year.

It is important to note that these changes have not resulred
only from the Indian Child Welfare Act. They also result
from a changinf professional understanding of the needs of
childr.n in relationship to their family and extended
family, In 1972, it was the commonly accepted practice that
when & child was placed in care, there should be a period of
time during which the child did not see the parent in order
that the child could adjust to a new setting. We understand
now that reiular. frequent contact between parent and child
is essential to reuniting the family and that the disruption
in c¢ontact between the parent and czild is damaging to the
child as well as hurtiul to the parent. This is a change in
understanding that came about not orly from the Indian Child
Welfare Act, but from our continual efforts in the practice
of child welfare to look at the needs of children.

The same kind of develogment has occurred in our
understanding o. the role of extended family and of families
of the same race or culture. When I began practicing,
culture or race was simply one more factor to be considered,
not much more important than the religion of the parent, in
decidirg on the placement of the chilﬁ. We have come to
understand that the role of culture and race in a child's
life is very complex and meaningful and cannot be ignored in
placement decisions without causing great damage to the
child and great loss to our communities. The Indian Child
Welfare Act has furthered this understanding and has
certainly impesed it where necessary. These changes have
not come about solely because of the Indian Child Welfare
Act.

In aasessinﬁ the impact of the Act, it is also important
that we look at factors which have mitigated its
effectiveness, Not all of these factors require statutory
change. Perhaps most importantly, the Act was significantly
underfunded. The funding policies of the Bureau of Indian
Affairs, patticulatl{ those related to distributing fund-,
added even more to the potential limitations. It is my
personal conviction that the Act might never have been
necessacy had every Indian pz~ent had eas{ access to
competent legal representation whenever they came in contact
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with a state court. Similarlv, if every tribe had had
access to competent, well-prepared legal advisors there
would have been far more rapid implementation of the Act and
?uite honestly, in my opinion, there would have been less

itigation as issues would have been negotiated and
discussed early on by people on equal footing.

Villages in this state were hindered by the fact that the
Bureau of Indian Affairs limited the use of the Indian Child
Welfare {rants. They would not allow them tn be used
explicitly for either purchasinf legal representation or for
training. It is meaningless tell to a small community to
"use the money to develop a child welfare program" without
providing traininﬁ for governmental leaders and members of
the village regardin at a child welfare system is and
does, the rights a village has in these proceedings, and
what authority it has. Taking such a course dooms the Act
to be less effective than it could be. I understand those
policies have chansed over time, but not sufficiently.

There is still inadequate funding for tribes to scquire the
representation and training that they need to fully
accomplish the purposes of the Act.

In addition to an overa.l lack of adequate funding, the
extremely competitive grant process agministeted by the
Bureau of Indian Affairs had negative effects. This process
did great disservice to tribes and Indian organizations, In
1980 an informal working group of non-profit associations
concerned about Indian child welfare was meeting regularly.
That group called itself the Alaska llative Child Weffate
Task Force. State representatives took part as ex-officio
members and participated in the subsequent formation of the
Alaska Native Child Advocacy Board (ANCAB), ANCAB disinte-
grated and discontinued meetings in 1983. The single most
important cause of its disintegration was the competi-
tiveness of Indian Child Welfare Act grants. Over time,
meetings were dominated more and more bz discussions related
to securing and writing grants, and exchanging information
regarding Bureau of Indian Affairs grant expectations., It
was impossible to sustain discussion about child welfare
policy when there were constant questions concerning
meetings and what technical assistance waz and was not
available. As the associations began to disagree
significantly over whose Yroposal and how many proposals
should be funded, it simply became intolerable to continue
co meet, and, quite honestly, was not a responsible use of
limited travel funds. Only recently has a new group formed
to focus again on Alaska Native child welfare issues. This
grouﬂ is forming for many reasons, but dominant among them
is the impetus provided by the state in the state-tribal
negotiations. History has shown us that the Act will never
be as successful as Congress wants it to be if tribes are
not funded tn carry out the Act's purposes.
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In a related area, it is essential that states and tribes be
independent of each other in meetin% obligations to the
federal government. It is neither fair, nor does it achieve
good social policy, for the federal government to require
either a state or tribe to impose on the other the
requirements of the federal government in order for either
to achieve funding. Current requirements often contribute
unnecessarily to divisiveness between states and tribes, adc
to the level of distrust, and do not achieve the purposes of
the Act.

With regard to the details of the Act itself, I am aware
that proposed amendments are coming to this committee. As
one who has offered continuing legal education courses to
Alaskans lawyers and taken part in training on a national
level for legal services attorneys representing tribes, I
urge you to be cautious in amending the Act. I think it is
important that you focus on those issues of greatest
national significance and not try to fix every bad case or
every questionable outcome through amendments. To do so
will simply lead to another round of litigation. A state
court which chooses to ignore the plain language of the law
will not be deterred by changes in the law. However, for
the majority of states which have made a serious effort to
honestly interpret and implement the law, every change will
spur a whole new round of questions about "What does this
mean?"” A law in effect only eight years is a very new law
and we should be very cautious of a "kitchen sink" approach
to change.

In addition, as you look at proposed amendments, I think you
should be very cautious about imposing obligations on tribes
that they may not be prepared to meet. In providing
training for attorneys representing non-Alaskan tribes, I
was impr.ssed by the number of those attorneys who indicated
that they worked for tribes that have made a conscious
decision that it is in the tribes' interests to rely on the
state court to handle involuntary child custody proceedings.
Those tribes decided that child welfare cases are divisive
and too expensive' requiring a full infrastructure that the
tribe feels it cannot afford. Instead, they made the
decision that it is a better use of limited resources to use
their funds to work with state officials, to intervene when
necessary to cause state officials to make better decisions
than might otherwise be made, and to develop services within
their own tribes in order that the need for imvoluntary
intervention in a family will be reduced. To impose
exclusive jurisdiction on a tribe whkich currently has
concurrent jurisdiction limits their options and should be
avoided.

Finally, in cautioning you against making many changes in
the law, I think it is important to consider that merely
changing laws or strengthening laws will never fully achieve

-5-
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the purposes of the Indian Child Welfare Act. We can tinker
with and add to this law year after vear after year, and the
plight of Indian children and Indian families and Ind‘an
tribes will not be improved until the socio-economic
condition of the people in those tribes is improved, until
their status within our country is improved. Poverty,
unemployment, alcoholism, suicide, and a plethora of other
human problems that affect Indian children and families
disproportionately must be reduced if the goals of the Act
are to be achieved. In my opinion, you should look at the
other ways in which Congress addresses its trust obligation
to Indian people throughout this country, including Alaska.

Preventing unwarranted or improper intervention in Indian
families is an important gart of achieving more stable and
valued tribes and Indian families, but the Act cannot
accomplish the jcb alone. I urge you to look to the
policies that support all the children in this country,
particularly Indian children and families and Indian tribes,
to achieve that full purpose. We must examine all of the
ways in which support for Indian tribes and Indian people
have been reduced, and reconsider those policies as well as
those embodied in the Indian Child Welfare Act if we are
going to achieve the purposes of the Act.

-6-
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Attached for your information is an addendum to the

testimony of Myra M. Munson who testified before the Senate

Select Committee on Indian Affairs on November 10, 1987.

The addendum provides updated statistics for Native and

non-Native CPS cases and comment on other statistics pregented

to the committee at the hearings.

O
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State of Alaska

FY 87 Statistics/Native and Non-Native CPS Cases

10,105 children received Child Protective Services in
FY87.

2,983 or 29.57 of children receiving protective services
were Native children. This figure does not include the
number of unknown who nray be Native. If it is assumed
- .at about 301 of the CPS cases with unknown race are
Native, then the number of HNative Children is probably

3,049 or 307 of the total figure.

2,019 or 67.77 of Native children served were in their

owr homes.,

964 or 32.37 of total Native children served were in
out-of-home placements, including piacements in the homes

of relatives.
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° 322 or 331 of Native children served cutside their homes
were served in the homes of relatives (excluding

relatives who were licensed foster parents.)

° 387 or 401 of Native children placed outside their homes
were gserved in foster care, including relatives who were

licensed foster parents.

° 795 childr.n (both Native and non-Native) served ‘n FYR7
were in foster care. 387 or 48.71 of this total where

Native children.

° Native children compr.sed 437 of children placed in

out-of-home care in FY87.

5/Rd/testimony2/
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The article by Mike Walleri in the October, 1987 AFN
Newsletter and the iovember 10, 1987 testimony of Alfred
Ketzler before the Senate Select Comiittee on Indian Affairs
present inaccurate information converning the placement of
Alaska Native children served by the State’s child protection
system. l..e  inaccuracies appear to vesult from a
misinterpretation of data from two sources and inaccuracies in
the presentation of data by Alaska's Division of Family and
Youth Services in one of the source documents.

The primary source for data presented in the article
seems to be a Division of Family and Youth Services memorandum
on Native children in foster care. The source for the data
presented in Mr. Ketzler's testimony on the number of Alaska
Native children in out of home care appears to be the DFYS
FY86 Annual Report. Mr. Ketzler also apparently relied on the
data foom the DFYS memorandum concerning racial composition of
foster homes in which Native children were placed by the
state.

Both i, Walleri and Mr. Ketzler compare DFYS data with
data from a 1976 survey by the Assoclation on American Indian
Affairs relating to placement of Alaska . .tive children. Each
draws conclusions based on these comparisons. However, though
both gentlemen utilized the same number (393 children) from
the survey, the number is indicated as representing d!{fcient
groups of children. 1In Mr Walleri's article the number is
said to represent the number of Alaska Native children in
foster care in 1976. 1In Mr. Ketzler's testimony the number is

said to represent the total number of Alaska Native children

.248
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in any type of out of home placement during 1976. Without
access to the survey, it ia not possible to say with certainty
what the number actually represents. However, based on a
comparison with State figures on the number of Alaska native
children in foster care and out of home care it appeare more
likely to represent the group of children placed in foster
care during 1976.

The DFYS memorandum concerning racial characteristics of
children in foster care and foster parents was prepared on
December 5, 1986. The memo attempted to respond to questions
raised in meetings with tribal organizations concerning racial
characteristics of foster parents with whom Native children
were placed. The memo is flawed in its failure to accurately
explain the data presented and its limitations. The data
presented in the memorandum represents a crosstabulation of
the racial characteristics of foster children and foster

parents for those foster care plascements for which payments

wer: authorized during the period. It does not represent

individual children placed duriag that time. This gives a
multiple count of individual children based on the fr -quency
of payment authorizations (paymeuts are normally authorw.zed
monthly but authorizations for a single child may occur more
frequently e.g. if a child changes placements during a month),
Thus a child in foster care placement for one year would be
representad a minimum of twelve times in the data. This gives
an imprecise approximation of the racial composition of both
children 1n placement and foster parents because of the

multiple counting. However, it is the closest approximation
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of the desirad comparison poss..le because of the iuherent
limitations of the Division of Family and Youth Services'
information svstem, Unfortunately, these limitations were not
explained in the memorandum and the data wag misinterpreted by
Mr. Walleri. 1In addition, the data presented represented a
nineteen and one-half menth period rather than a calendar year
as Mr. Walleri's article indicated.

An accurate comparison of the type attempted by Mr,
Walleri would have been between the number of Alagka Native
children placed in fogter care during 1976 and the number
placed in foster care during a more recent one year period.
Such a comparison wruld show the nuuwber during recent years to
be slightly below the number of children in placement at the
time of tne survey (393 in 1976 according to the survey and
355, 309, 348, ang 387, .2 Fy8s, FY85, FY86, and Fys?
T.3pectively according to DFYS' annual reports)., This shows g
decrease in placements despi-» the 281 increase in  the
Population of Alaska Native children rather than an increase
of 2181 as calcuiated by Mr. Walleri. It also leads to a
different Lepresentation of the State's eftort to achieve the
goals of the ICWA than was presented by Mr. Walleri based on
his incompiete understanding of the data.

Mr. Ketzler's testimony that the number of Alaska Native
children placed outside their homes had increased by 2562 in
the ten years from 1975 to 1986 also seems based on a
wiginterprectation of available data. Mr, Ketzler is correct
in representing the number of Alaska Native children placed

outside their own home in 1986 as 1,010. However, he compares

-5 -
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this number with what apparently is only a portion of the
total number of suh children in 1976 -- apparently those
placed in foster care. State data on the total number of
Native cbhildren placed outside their homes is not available
for 1976. However, data for 1978, the earliest year for which
data is available indicates, that 93. Native children were
placed outside their own homes. It is likely that the number
of Native children in out o home placements in 1976 is nearer
the 1978 1level than the 393 indicated in Mr. Ketzler s
Jestimony. Ir seems probable that <he number of Nat:'ve
children placed outside their homes has increased
approx.mately 102 (at a slower rate than increases .n the
popuation on Native children) rather ttan 256Z as Mr. Ketzler
concluded.

Both Mr. Ketzler and Mr. Walleri misinterpreted data
oresented in the December 5, 1986 DFYS memorandum in drawing
conclusions conce.ning 1likelihood of a Native child being
placed in a Native foster home. Each interpreted data on
placements as representing data on individual children and did
not include data on those placements for rhich the foster
parent race was unknown. In the Bethel area, for instance,
the race of children in 987 of foster home placement: was
Native. The race of foster parents in 591 of the placements
for these children was also Native. The race of foster
parents in 77 of placements for these children was Caucasian
and the foster parent rsce was unknown in 321 of these
placements. However, mos: of the licensed foster parents in

the area are Native. It is likely then that a substantial

-6 -
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portion of those placerients in which the foster parent race is
unknown are actually placements with Native families. This
means that the likelihood of placement of a Native child in a
Native foster home is greater than presented in the testimony
of Mr. Ketzler and the article by Mr. Walleri and greater than
indicated in the source from which their information was
taken.

Though not noted by either Mr. Walleri or Mr. Ketzler, it
ir important to be aware that a significant increase has been
made in the number of Native children who remain in thei: own
homes while receiving protective services. In FY78 only 56%
of Na:ive children were served in their own homes, but by FY

86, 677 remained in their homes while receiving protective

services.
-7 -
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PHONE: (§0T) 4086-30%0
OFFICE OF THE COMMISSIONER Sooument No. 87-114

Gotober 20, 1587

The Honoreble F, Key Wellls
Aleska Stete House

P.0, Box V

Juneeu, AX 99811

Deer Representetive Wellis:

Thank you for your recent inquiry and interest crncerning
lacements of children in State custody. There ere inherent
oficiencies in the informatiop system of the uwivision of

Family and Youth St -vices which limit our ebility to fully
respond to your inqu. or to provide historicel information
on childrem in placems t. Despite these limitetions, I be-
1ieve the following information provides e useful profile
vwhich eddresses the thrust of your inquiry.

Accord!ng to the most recent gopullt!on estimetes oveil-
0

oble (Alaska Population Qvei t of Lebor,
Septesber 1585 A 25,000 of
de tican Indian, Eskimo, or Aleut.

525,000) were
Altﬂou( totel populetion figures heve been updated, no eddi-
tionel mfm.:fon concerning rsciel or ethnic composition of
the totel hes been provicel. #resumebly tl: 1984 estimute is
still representative nf the teciel mekeup of Aleska's
population,

Undupliceted counts of children tek« into St dy 'Jrzﬂ:)‘
1 ildren are reedily retrieveble 3 dany
s, Although these point in time o fok 1Y

of weys, they provide e profile of client
charecteristics vwhich is edequetely representetive for moct
purposes.

Enclosed is & table from the most recent Annuel Report of
,L.~.L~»w:m%§;ﬂh‘! _ ¥ eiving chil .
o™ AT PP § T

T U Y Rz
L BBN -
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Representative Wallis -2- october 20, 1987

To provide more recent infornation on children in
¢ Department, s np;cill computer s “

74
=7 The table below provides a breskdown of the glncemontl 0!
Native children in out of home care on September 30, 1987, A:
the table shows, the most frequent typs of placement for
N-tive rhildren waa in the home of & relative, Thirty-six
percent (317) of these children were in the home of a rela-
tive. In 26 of these instances the relatives were acting
formally as foster parents. The second most frequent place-
ment for Native children was non-relative foster care where
287 or 324 of Native children were in placement,

Out of Home Placements of Native Children
Rocoiving Child Protective Services
eptem“er 30, 1987

Placement Type Nilmber vufk Percentage
Relative Home T i"”} 32.’
Relative Foster Home 26

Non-relative Foster Home 287 3
Emergency Sholter 79

Adoptive Home
Hospital 16
Residentisl Care Facility 12
Other 138

=3

To provide you wa h as clear an indication as possible of
the placement of Native children, a special computer analysis
was also performed to compare the race of foster parents with
the race of children placed in their homes. Again because of
inherent deficiencies, the period for which this information
can be tracked {s 1imited. Usually the informstion is avgil-
able only for the most recent thres month period; however,
because certain normal procedures had baas 1 d he infar.
mation was availsbly SENCOEREMEEE A parind Yanas o0 :
S ETRAREY ST, 1017 VR 3 4nwhw--.gr1‘.r,
B s 25t by v mmd FAYe:.- O e, 00! |_ware Nai
“}\. htrdren, rﬂ;ir~;.;:ZE;.x;!g°§

NS T - ey .

o=t 46 100 SV TATENIE o
— T N e at————— s .
FIV PR Lo / 207 T~ Sent
£ ‘ - d ‘
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Representative Wallis -3 October 20, 1987

parents chose not to record their race. The table below
indicates the racisl composition of children in placement and
foster parents with placements during tae period.

Race of Children in Foster Homes

Foster

Parent

Race Netive Caucasiau Other Unknown. Total

Tative — 269 4] § 15 SI7

Caucasian 171 280 41 53 545

Cther 64 72 60 38 234

Unknown 101 111 3 41 272
Total (141 F Y1 b¥1 ) by 1,358

In sunmary, the table shows that during the period stud-
led, ounly 23% of foater paronts woro Native compared to 44% of
children placed in foster care. Of Native children placed in
foster care, 44% were placed in Native foster homes. This
seems to indicate substantial effort to place Native children
in Netive foster homes despite an insufficient number of
Native homes to meet the need for such placements.

Limitations in these dats preclude definitive conclusions
based on the deta. Howsver, the information seems to indicate
that when Native children are placed out of their homes, most
are placed in home-1ike settings and most of these are placed
either in the homes of relatives or “n Native foster homes.
Nonetheless, & substantial number o1 J{stive youth are placed
in non-Native homes., In part this is due to an insufficient
number of Native foster homes, However, there s number of
factors influencing placement patterns such as differences
betwsen urban and rural sress (for exssaple, in Anchorage only
33 of 390 or 8% of foster homes which hed placements during
the period were Native homes, waile nearly one-third of the
Native children pleced in foster care were in Anchorage).

Obviously, these are complex issues which ure not easily
resolved. I hope this information is helpful and I welcome
further discussion of these issues.

Sincerely,
Myr; M. Munson .
Commissioner t

Enclosure

255
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1956 yr Totals
TABLE §
DEMOGRAPHIC CAARACTERISTICS OF CHILDREN )
Served by Living Situstion at the End of the Period -

LIVING * ﬁ m;l;?-'. s Yre ==
girarion  wur rpusg LEINE BACK f A OB em a1 1o
7 O OR »

i PARINT HOME 3tee 3768 L0 U [T LI B ) 1064 308 1193

< RELATIVE HOME 0 302 X 17 158 ] 2 152 ns 1

NON-RZLATIVE
L

RESIDENTIAL
1D CARE
PACILITY

[} n 1 %8 e N
n " 1" 184 mn 02 308

oo #1718
*  Gender of 200 Individuals was mm - 5
** Ethnio Craup of 212 {ndividusls net reper é%- 204

web Age of 208 individuals net reperted

MUNUS  qoing we
SEFL (LS

ﬁmil 1906
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State of Alaska

Connfe J. Sipe OATE December 5, 1986
Acting Commissioner
Department of Health and Social Service§wLewo 842/6967
TELEPHONE NO 465-3170
SUBJECT Re: Native Children in

Foster Care

Mighael rice

] .
Diyfis of Family and Youth Services

In 1984, 14% (7,5000) of the Stateh)popuhtion. 523,000 were fdentified as
Ancrican Indian, Eskimo, or Aleut . In FY 86 the Division of Family and
Youth Services (DFYS) cifentload of 19,211 4ncluded 6,256 (32.6%) Alaskan
Native c:ients.

In response to questions raised in the {CWA and AFN meetings, the fo.lx:iiq
information has been obtained from the Divisfon of Famity and Youth Ser-
vices computer system in regard to Native children in out-of-home care.
The number of children reflects a cumulative tota) of individual children
who have been in foster care during the past 540 da's or within the past
efghteen months as of Novewber 14, 1986. The intormation cross-references
foster parent race with foster child race by field office, including youth
services offices and statewide totals.

Extreme caution is recommended in drawing conclusfons from the information
presented because Of inhevent limitations of the data. For example,
one-fifth (21%) of children in foster care were {n placements for which no
race was recorded fu the data system. Also the data are insufficient for
analysis of the impact of service exigencies (such as out of community
placement for specialized care) or *he race r.f foster care placements. Nor
are the data analyzed in comparison with demographic and socio-economic
trends which influence service need and delfvery. It is clear that further
information and anzlysis is needed in order to formulate v2'{d conclusions.
Within tnese limitations, the following information {s presented.

The data depicts statewide totals and placements for several of the larger
social service field offices specific to the cities listed.

(1) Alaskg Population Overview, Alaska Department of Labor, September 1985,
page 3.
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82-1150 -9




L

ERIC

Aruitoxt provided by Eic:

254

Connie J. Sipe -2 - December 5, 1986
Acting Commissioner

STATLwIDE

{Cumslative wndup) fcated tetal durfog the perfed April 1, TSES te Nevamher 1, 1906.)

FOSTER RACE -

Covenston | MNettve Othert Unknowne® | Total Plscements ]
Caucasian 23 a3 ] » 1,108
e R T A - 12 1 560

Othert 128 ) 126 3 s |
[__Unieueyee 1 6 3 5 [
Total Chiléren m 'J‘E" 30 188 2,826

* "Other™ fncludes races ether then caucasian or Alsskan Native, {.s., Fi1ipino er Black.

** Unknown numbers sre the resuit efther of foster pareats chossing not to recerd thelr race
or wrkers not knewing the race ef o child shen the child entars custody snd tnen net recording
the face later.

Points of {nterest are:

!q o! MClﬂdren are p'n!ative foster homes.

3. 32! of Native children are placed in Caucasfan foster hone§.
9% "1’“ ! ‘% JUnsw .
- * - L] - L ]

* - - -
BETHEL SOCIAL SERVICES
{Cumlative unduplicated tote) during the period Aprfl 1, 1985 to Nevember 18, 1986.)
FOSTER CHILD RACE
FOSTER MATIVE L0 TOTAL |
PARENT Coucasfan ] 0 9
RACF tive n 2 e )
Unknown L] 0 82
Tota) 128 2 130

Points of interest:
24% Licensed Native homes in Bethel.

40% Licensed Native homes in villages.
8% Licensed Caucasian homes in Bethel and villages.

{1 98% of childrendn_placement ;r:'u:m-—-,
27595 of "chiTdrer-are—in. Native foster. homes: = *J_ :
3. 7% of Mative children are in Cwus'fonjg_s_gr..hﬂles:
3%, Valagun
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Connie J, Sipe -3 December 5, 1986
Acting Commissioner

ANCHORAGE SOCIAL SERVICES

(Cumslative unduplicated total during the period Apritl 1, 1985 to November 14, 1986.)

FOSTER CHILD RACE JOTAL
FOSTER [ sian Notive Other Unknown
PARENT Caucasian 10 ] 30 30 330
RACE Native 15 : e [] 19 9% |
Other 3] » [0 3 152 |
Unknown [ 1] n 17 [3] 129
Tota) Children 319 . ) 58 189 807

Points of interest:
. 43% of children in placement are Native.

1
2. 25% of Native children are in Native foster homes.
3. 35% of Native children are in Caucasian foster homes.

(Cumulative unduplicated total during tha period April 1, 1985 to November 14, 1986.)

FOSTER CHILD RACE
FOSTER Native
PARENT Caycasian 15
RACE Native 27
Other 3
[ Totsl Grfars 4

L2 v » L2 I B I . * @ v e * v e » »
FATRBANKS

{Cumslative unduplicated total during the Period Apri) 1, 1985 to Noveaber 14, 1986.)

FOSTER CHi
FOSTER Caucasian! Notive Other TOTAL
PARENT » [y 13 159
RACE 1 §: (] (-]
2% 1 30 &7
17 1 [ 32
W [ [Y) [YTH |

Points of interest:

1. 42.9% of children in placement are "ative.
2, 46% of Native children are placed in Native foster homes.
3. 34% of Native children are placed in Caucasian foster homes.
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LIST OF AREAS OF CONCERN FOR POTENTIAL
DRAFTING INTO A MODEL ALASKA ICWA AGREEMENT

An overall goal was agreed upon: To promote communication and coordination
between the State and villages from the first point in time that a child in
need of protection comes to the attention of efither the State or the village.

[The items numbered 1-4 were chosen as the first four priorities. Other ftems are
Tisted, but have not been placed in any order of priority.)

1. Emergency 3. Notice

- reports - official agent

- removals - private adoptinn

- placement/custody changes

2. ldentification - voluntary/involuntary

- child as Indfan

= tribal membership/(dual +) 4. Placement

~ expert witnesses « when

- tribal order of placement - where

preference - by whom (case planning)
- customs of tribe - extended family

tribal courts

Investigations Full Faith & Credit
= procedures
Training
Foster Care « empis;vent standards
= 1ist of children (State, Tribal)
- 1fcensing
= 11st of homes (Native) Village Resource List
Good Cause to Contrary Inter-Trival Agreement:
Tribal Court Orders Conridentiality (State and Tribal)
- access to records
Intervention - standards for disc!
- when
- where Testimony of Socfal Workers
- by whom

Role of Assocfations vs. Villages
Remedial Services

Jurisdiction

Native Organizations and State want:
- priorities set
- resolutiun prior to next meeting - comments
- at next meeting, highly focused to try to develop points of agreement

260
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Connie J. Sipe -5- December 5, 1986
Acting Commissioner

The division intend: to complete more detailed analysis of all children in
care during the next year which will include comparison of service
delivery with demographic and socio-economic trends and the impact of
service contingencies on service delivery.

We are very hopeful to improve placement ratios through the federal grant
recently received which targets increasing the ratio of placements of
Native children in Native homes. The project includes developing written
agreements with Triba) Socia! Service agencies to enhance the recruitment
of Native foster and adoptive homes. Early involvement of these agencies
will incre.se the likelihood of placing Native children in Native homes.
The grant will enable the Division to develop and refine a tracking system
for all children in need of permanent planning. St~tewide teleconferencing
and inter-agercy meetings will be utilized to develop agreements and
jmprove service delivery. Thrse meetings will be coordinated with the
current effort to develop the statewide model for tribal agreements.

MLP:MAH:Th:pvp
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TESTINONY OF CRAIG J, DOPSAY. MNATIONAL COORDIX TOR OF THE INDIAN
LEGAL SERVICES PROGRAM T\SK FORCE ON THE I™IAN CHILD 'IELFARE
ACT.

Lo INTRODUCTION

HY name is Craig J., Dorsay, I am presently director of the
Native American Program o:r Oregon Legal Services, and I also
coriract with ¢ number of Indian tribes on a private basis, 1y
practice specializes in the field of Indian law and I have

scialized primarily within this field in handling Indian Chilg
Welfare Act mat*ers., In the last seven years I have handled over
500 Indian Chald Welfare Act cases in at least 22 different
states, I have appealed ICJYA decisions to Courts of Appeal in
numerous states inciuding Alaska, ‘lashington, Oregoun, Celifornia,
Arizona, New Mexico, an¢ Utah. 1In addition, I have initiated
ICYA litigation in several federal courts to test implementation

of the Act by both stat~s and the federal government,

During my three years with the llavajo Nation as Assistant
Attorney Genecal in charge of Human Services I set up and created
an ICWYA response ze.m so ‘ jat the Navajo Tribe could respond and
Participate actively in state ICUA proceedings. My
responsibili:ies also included negotiating Indian child trelfare
state-tribal agreements with the states of Arizona and New Mexico
and the preparation of ICWA grants on behalf of the tribe for

vI-.ation of tribal child ang family service programs, I

page I
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supervised four other tribal attorneys who handled ICWA cases on
a part-time basis and contracted with local attorneys in fifteen
different states to act on behalf of the Navajo wWation in those
states where the tribe did aot nave an attorney 'icensed to

practice,

In addition, I have conducte.. over 75 training sezsions on
the Act with a wide variety of audiences including state and
tribal judges, state, tribal and federal so:ial workers, private
attorneys, and a large number of comuunity groups and ‘ay people
intereited in operaton of the ICWA. I have also published a
number of articles on the Indian Child 'Jelfare Act and several
handbooks on operation of the Indian Child Welfare Act in state
and tribal courts. It is safe to say that I have discussed the
Indian Child Welfare Ac' with a large number of people in the
country and probably have more personal experience handling ICWA

legal proceedings than any other attorney.

11. OVERALL IMPELE .IIATIONOF TH™ INDTAl
CHILD WRLFARE ACT,

The Indian Child Welfare Act is a complex piece of
legislation that is made even more complicated by virture of the
fact tha‘ the original Act was changed and amended several times
prior to enactment. Not all sections of _.he -t were :onformed
to avoid later interpretation problems. The ICJA is the first
statutory reflection of the jurisdictional interplay between

page 2
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state, federal, and tribal interests. Resoultion of these
conflicts has previously taken place only in court proceedings
addressing natural resources and taxzation issues. "hile the ICWA
is recognized as being consistent with the modern trend in child
custody and social work practice, it has encountered a great deal
of resistence by virtue of its Indian content and the intrusion
on what are thought to be state concerns rather than from any
substantive objection to its provisions or the effect of the Act
on best interests of the Indian child. The recent Halloway
decisions from the Utah Supreme Court and the Navajo tribal ¢ .rt
system i3 indicative of this conflict, There was substantial
public outcry over the operation of che Indian Child i'el fare Act
when the Utah Supreme Court overturned an adoption of a Navajo
child by a non-Indian couple after the child had been in their
home for the six years while custody was being contested in the
court system, While the outcry was based on the injustice that
would befall the child if he were removed from the home he had
known for such a long time, the debate ignored whether the Navajo
Tribal Court could operate to protect the child's best interests
to the same extent as a state court, The recent settlemont of
the Hallowav case in a manner which protected the Navajo child's
emotional ties to his non-Indian parents and at the same time
protected his cultural and tribal ties with 1is natnral family
and the Navajo Nation s ows that the initial outcry fi Jtan
Supreme Court reversal was unwarcanted and that the Ind‘an Child

Welfare Act inceed can operate to reach a result that was most

page 3

Elf « 264

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

261

consistent with protecting all facets of the childs emotional and

physical well being.

Cases internmreting the Irndian Child 'Jelfare Act can be splat
into two distinct camps. One camp interorets the Indian Child
"leifare Act as a broad renedial piece of legislation consistent
with the federal governmen.s trust obligation to protect Indian
tribes aad :nildren, and analyzes ICJA Hrovisions in a manner
consistent with achieving the objectives and goals of the Act.
The other canmp considers the Indian Child Welfare Act an
unwarranted intrusion upon state perogatives in the field of
child custody and tends to interpret the Act narrowly so that it
disrupots state juvenile procedures as little as possible.
Because the interpretation of the ICJYA has been left to state
courts - the very body which Congress noted its legislative
findings tc the ICYA as responsible for past improper child
custody proceedings involving Indian children - there has been a
wide range of docisions under the Indian Child Welfare Act. This
widespread responsibility for interpreting the ICJA has caused
great trouble for and financial drain to Indian tribes because
the tribes cannot be certain how the Act will be perceived in
each 3.ate, and ther. .,re mus: expend the financial resources
necessary to defend tribal interests and to advocate proper
interpretation of the ICVA in every state where the Act is raised
as an issue. Because of the amoiguities inherent in the language

of the Act as it presently exists, there is considerable
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opportunity for a diverse range of interpretations of the Acts

intent and purposes.

Implementation of the Act on a day-to-day basis has also
been somewhat inconsistent. lany tribes have a positive
relationship with neighboring state and county socia) workers on
protecting Indian caildren who have become before the state court
system. Both state and triftal workers now work together in joint
case planning and case se.vice provision in order to offer the
best services designed to keep Indian families together or to

work towards reuniting Indian children with their families.

Substa~ ial problems still exist, however, in many states
regarding the Indian Child Welfare Act and its implementation.
Some states and/or counties are still hostile toward
implerentation of the Act and either do not cooperate with the
tribe and the provision of services to Indian children or attempt
to send all children back to the ireservation regardless of what
might be best for that child. Confusion also still exists
surrounding the jurisdictional status of Indian tribes and
whether sta.- social workers can be required to come on
reservations to testrify in tribal courts in order to protect
Indian children and ensure that they are not returned to abusive
or neglectful homes. These technical considerations operate to
the detriment of Indian children since they all cause delays in

resolution of prcblems involving Indian children.
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Funding 1S a critical concern underlying effectaive
implementacion o, _he Indian Child Welfare Act. It is a sad fact
that funding has never been more than one quarter of tne amount
initially recommended by Congress as necessary to effectively
implement the Act, and this amount has remained stable or
declined over the last few years. The ICJA places a great deal
of responsibility on Indian tribes in operating I .dian child and
family service programs and in responding legally to state IC7A
pioceedings. In some ways the TCWA has impacted detrimentally on
Indian tribes because the great responsibility placed on traibes
cannot be carried out with the woefully inadguate funding that
has been made available to date by the federal government. It is
clear that if Indian tribes are to be given the same level of
responsibilaity under the Indian Child "Jelfare Act tnat state
courts and social workers must comply with, ‘ney must also obtain
equal amounts of funding in order to carry out these

responsibilaities.

In my opinion the Indian Child “elfare Act has heen a noble
idea that has succeeding spvectacularly 1n some areaS Sucilt as in
raising the consciousness of non-Indian courts and state
personnel about the existence of Indian tribes and the legitimate
interests that Indian tribes have in their children, and has been
a failure to Jdate in other areas mainly due to the lack adequate

funding and the lack of federal follow through necessary to fully
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achieve the goals and objectives set forth in the Act. For this
reason I believe amendments are critically needed at this tine,
both to clear up problems that exist in day-to-day implementatic

of the Act and to overturn or clarify judicial rulir,s thcot have
tended to emmasculate the underlying intent and purposes ot the
ICWA. Enough experience has been gained during the last ten
years that the necessary changes can be pinpointed with a great
deal of accuracy. I would therefore recommend that this
committee and congress seriously consider the adootion of Indian
Child Welfare Act amendments at the earliest available

opportunity.

I1I1. PROPOSED AMENDMENTS,

My prepared testimony at the 1984 oversight hearings on the
Indian Child Welfare Act on behalf of the Navajo Nation emains
relevant today. I will not go into great detail about the
proposed changes that are necessary in the Act at this time
because these changes should be discussed in light of specific
proposed amendments. I am including for the committee's
information a proposed ICWA amendments drafted by tribal and
legal service attorneys in the northwest United States, as well
as two letters that I have previously submitted to the committee

which explain the need for changes in specifin sections ¢ the

.Act and discuss the rationale for the ~hanges that have been

O

el 263

suggested. In some cases my comments are directed at the
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proposed ICWA amendments drafted oy the Association on American
Indian Affairs. I have consulted with tribal and legal services
attorneys throughout the northwest and most of them agree with
the proposed amendments attached to this testimony. The Ravajo
Nation, wich whom I still work under contract on iC7A matters,
also supports the proposed changes. I would suggest that these
changes be considered the basis for further discussion in terms

of specific amendments to tne Indian Child "lelfare Act.

One of the critical areas for proposed amendments to the Act
is in the Findings, Folicies, and Definitions sections of the
Act. This is because thos. State Courts which have narrowly
construad the Act have used these sections to avoid applying the
Act at all. Definitions, Findings, and Policies must therefore
be clarified to make it crystal clear what situations the ICWA
should be applied to and whit situations should be excepted.
Aside from these sections we h.ve proposed amendments primarily
in the Jurisdiction, Invalidation, Placement, and Funding
sections of the Act. Some sections of the Act are clear, simdle,
and vork well, Others are confusing, contradictory, and have
been intei .eted to tho detriment of Indian people and Indian
families. I would hope that the proposed changes submitted with
ny prepared testimony wil' serve to alleviate the concerns that
have arisen to this date with implementing the ICWA, Funding
necessa.y to achieve full implementation of the ICWA is also a

critically vital and indspendent concern.
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These proposed amendments are intended for the committee's
information and education. They are not yet a fina? product.
Since it is anticipated that ICYA amendments w:ll be submitted in
bill forr for several months, it is our intent to meet wich as
many tribal attorneys and tribal representatives as possible to
discuss the proposed draft attached to this testimony, and to
draft further provisions that will achieve the full intent and
purposes of the ICWA. We would appreciate any and all comments
on these provisions, and hope that we can come up with a product
best suited to the original intent of Congress ir adopting the
ICWA manner which works for tribes, states, and the federal

government,
Thank you for the opportunity to address the committee. I

look forward to further action by Congress on this critically

important matter.
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SECOND SUBSTITUTE HOUSZ BILL NO. 480
State of Washington S0th Legislature 1987 Regular Session
by Committee on Ways & Means/Appropristions (originally sPOnsored by

Repreaentatives Brekke. Winsley, Moyer. Scott, Wang. Leonard and
Brough: by request of Department of Social and Health Servaces)

Read first time 3/9/87 and passed to Committee on Rules.

AN ACT Relating to Indian child welfare; amending RCW 13.04.030,
26.33.080, 26.33.090, 26.33.110, 26.33.120, 26.33.160. 26.33.240,
26.33.31C., 74.13.03", 74.13.080, 74.15.020. ard 74.15.090. sdding 8
new section to Chapter 13.34 RCW; adding 8 new asecCtion to cChapter

74.15 RCM: and providing an effective date.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON.

Sec. 1. Section 2, chapter 160, Laws of 1913 as Jast amended by
gaction 29. Chapter 354, Laws of 1985 and RCW 13.04.030 are each
amended t0 read as follows:

The )uvenile courts in the Several counties of this atate, shall
have exclusive original jurisdiction over all proceedings:

(1) Under the interstace COmpact on placesent of children as
provided in Chapter 26.34 RCW:

(2) Relating to children slleged or found to be dependent as
provided in chapter 26.44 RCW and in RCW 13.34.030 through 13.34.170.
8s now or hereafter amended:

(3) Relating to the termination of & parent and Child
relationskip as provided in RCW 13.34.180 through 13.34.210, as now
or hereafter amended:

(4) To approve or disapprove alternstive res:dential placement 8s
provided in RCW 13.32A.170;

(5) Pelating to juveniles alleged or found to have Coamitted
offenses. traffic infractions. or violations as provided in RCW
13.40.020 th:-ough 13.40.230. as now or hereafter amended. unless:

(s) The juvenile cour® transfers )uriadiction of & particular
jJuvenile to adult criminal court pursuant to RCW 13.40.110. as now or
heresfter amended: or

(b) The atatute of limitations spplicable to adult prosecution
for the offense. traffic infraction, or violation has expired: o.
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(c) The alleged of'ensr or infraction is a traffic, fish,
boating, or game offense ov trafric iafraction committed by a
juvenile rixteen years of age or older and would, if committed by an
adul<, be tried or heard in a court of limited jurisdiction, 1n which
instance the appropriate court of limited jurisdiction shall have
jurisdiction over the alleged offense or infraction: PROVIDED. That
if such an alleged offense or infraction and an alleged offense or
infraction subject to juvenile court jurisdiction arise out of the
same event or incident, the juverile court may have jurisdiction of
both matters: PROVIDED FURTHER, That the jurisdiction under this
subsection does not constiture “transfer® or a “decline® for purposes
of RCW 13.40.110(1) or subsection (S)(a) of this section: PROVIDED
FURTHER, That courts of limited jurisdiction which con 1ine Juveniles
for an alleged offense or infraction may place juveniles in juvenile
detention facilities under an agreement with the officials
responsiole for the administration of the juvenile detention facilivy
in RCW 13.04.035 and 13.20.060;

(6) Under the interstat~ compact on juveniles as provided in
chapter 13.24 RCW: ((and))

(7) Relating to termination of a diversion agreement under RCW
13.40.080 as now or hereafter amended. including a proceeding in
which the divertee has attained eighteen years of age: and

(8) Relating to court validstion of a voluntary consent to foster

care placement under chapter 13.34 RCW or relinquishment or consent

fo adoption under chapter 26.33 RCN. by the parent or Indian

custodian of an Indian child _except if the parent or Indian

custodian and child are residents of or domiciled within the

boundaries of a_federally recognized Indian reservation over which

the :ribe . -ercises exclusive jurisdiction.

NEW SECTION. Sec. 2. A new gection is added to chapter 13.34

RCW to read as follows:

(1) Where any parent or Indian custodisa voluntarily consents to
foster care placement of an Indian child and a petition for
dependency has not been filed regarding the child, such consent shall
not be valid unless executed in writing before the court and filed
with the court. The consent shall be accompanied by the written
2SHB 480 .2-
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Sec. 2

certification of the court that the terms and conse-uences of ¢ e
consent were fully explained in detail to the parent or Indian
custodian duriag the court proceeding and were fully understood by
the parent or Indian custodian. The court shall also certify in
writing either that the parent or Indian custodian fully understood
the explanation in English or that it was interpreted into a language
that the parent or Indian custodian understood. Any consent given
prior to, or within ten days after, the birth of the Indian child
shall not be valid.

‘2) To obtzin court validation of a voluntary consent to foster
care placement. any peraon may file a petition for validation
alleging that there is located or residing ithin the county an
lndaan child whose parent or Indian custodian wishes to voluntaraly
consent to foster care placement of the child and requesting that the
court validate the consent as provided in this section. The petation
shall contain the name. date of birth, and residence of the child.
the names and residences of tne consenting parent or Indian
custodian, and the name and location of the Indian tribe in which the
child is a member or eligible for memberahip. The petition shall
state whether the placement preferences of 25 U.S.C. Sec. 1915 (b) or
(c) will be followed. Reaaonable attempts shall be made by the
petitioner to ascertain and set forth in the petition the identaty,
location, and custodial status of any parent or Indian custodian who
has not consented to foster care placement and why that parent or
Indian custodian cannot assume custody of the (hiid.

(3) Upon filing of the petition for validation. the clerk of the
court shall schedule the petit:c> for a hearing on the court
validation of the voluntary consent no l.ter than forty-eight hours
after the petition has been filed, excluding Saturdays, Sundays, and
holidays. Notification of time, date, location. and purpos: of the
validation hearing shall be provided as soon as possible to the
consenting parent or Indian custodian, the department or other child.
placang agency which is to aasume custody of the child pursuant to
the conaent to foster care placement, and the Indian tribe in which
the child is enrolled or eligible for enrollment as a member. If the

identity and location of any nonconsenting parent or Indian cusvodian

-3. 2SHB 480
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ia known. rzisonable attempts ahall be made to notify the parent or
Indian cuatodian of the conaent to placement and the validation
hearing. Notification under this subsection may he given hy the most
expedient meana. including. but not limited to. mail. personal
aervice. telephone. and telegraph.

(4} Any parent or Indian cu iai. may withdraw conaent to a
voluntary foater care placesent. mad. under thia section. at any
time. Unlesa the Indian child haa been taken in custody purausat to
RCW 13.34.050 or 26.44.050. placed in ahelter care purauant to RCW
13.34.060. or placed {in foater care purauant to RCW 13.34.130, the
Indian child ahall be returned to the parent or Indian custodian upon
withdrawal of conaent to foater care placement of the child

{5) Upon termination of the voluntary foater care placement and
return of the child to the parent or Indian cuatodian. the department
or other child placing agency which had aaaumed cuatody of the child
purauant to the conaent to foater care placement atall file with the
court written notification of the child’'a return anc shall also send
auch notification to the Indian tride in which the child is enrolled
or eligible for enrollment as « member and to any other party to the

validation proceeding including any noncuatodia, parent.

Sec. 3. Section 8, chapter 155, Laws of 1984 as amended by
aection 1, chapter 421, Laws of 1985 and RCW 26.33.080 ar2 each
smended to read as follows:

(1) A parent. an alleged father. the department. Oor an agency may
file with the court a petition to relinquish a child to the
department or an agency. The parent's or alleged father's written
consent to adoption shall accompany the petition The written
consent of the department or the agency to aasume custody shall be
filed with the petition.

(2) A parent, alleged father. or prospective adoptive parent may
file with the court a petition to relinquish a child to the
prospective adoptive pacent. The parent‘s or alleged father's
written consent to adoption ahall accompany the petition. The
written cor “ent of the proapective adoptive parent to assume custody
ahall be filed with the petition. The identity of the prospective
adoptive parent need not be disclosed to the petitioner
2SHB 480 4
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1 (3) A petation for relinquishment, together with the wratten
corsent to0 adoptich, may be filed before the child's birth. If the

child is an Indian child as defined i1n 25 U.S C. Sec 1903(4)  tne

petit.on and coasent Shall not be signed unti) at leas: ten davs

after the child's birth and shall be recorded bdefcre a court cof

N U A W W

compe.ent jurisdic 1on pursuan* tu 25 U.S.C. Sec 1913(a)

~

Sec. 4. Section 9. chapter 155. Laws of 1984 as amended b+
section 2. chaprer 42]1, Laws of 1985 and RCw 26.33.090 are each
amended to read as follows:

10 (1) The court shali set a time and place for a hearing on the
11 petition for relinquishment. The hearing may not b held sooner tharn
12 forty-eight hour. after the child's birth or the signing of al!
13 necessary consents 10 adoption. whichever is later. Howevei. 1f the

14 child is an Indian child. the hearing shall not be held sooner thar

15 ten days aftrer the child's birth. and no cuosent shall be val:c

18 11less sipnec at least ten davs after the chilc's birth and recordec

17 before a court of competent jurisciction pursuant to 25 U.S5.C Sec

16 1913(a). Except where the -hild 1s an Indian child. the court ma)

19 enter & temporary order giving custody of the child to the
20 prospecti: adoprive parent. if a preplacement report b < been filed.
2 or to the depariment or agency to whom the ¢hild will be relinquished

22 pending the court's héarlng on the perition. 1f the child 1s an

23 Indian_ child. the court mav ente- a temporarv custody order uUnder

24 this subsection only if the requirements of 25 U.S C Sec. 1913(a)

s rega-ding voluntarv foster care placement ve been satisfied

26 (2) Noti.*» of the hearing shall be se-vid on r= reling.ishing
27 parent or alleged father. and the department or agency in the manner

28 prescribed by RCW 26.33.310. If the child is an Indian child notice

29 of the hearing shail also be acrved on the child's tribe 1n the
30 manner prescribed by RCW 26 33.310.

31 (3) The court msy require the parent to appear perso.ally ano
32 enter his or her consent to adoprion on the record. However. if the

33 ¢hild is an Indian child. the c Jrt ahall require the <c. santinp

34 parent to appear personally before a court of copetent jurisdiction

35 10 enter on the record his or her conaen: to the relinquishment of

36 adopricn. The court shall derzrmire that any written corsent has
5. 2SHB 480
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been validly axecuted, and 1f the child 18 an Indian child. such

court shall further certafy that the requirements of 25 U.S C. Sec

1315{14) have been satisfied. If the court determines it ,s in the

best interests of the child. the court shall approve the petition for
relinquishment.

(4) If the court approves the petition. 1t shal: award custody of
the chil: to the department. agency. Or prospective adoptive parent.
who shall be appointed legal guardian. T“e legal guardian ghall be
financially responsible fo~ support of the child sntil further order
of the court The court shall a.so ¢nter an order pursuant to RCW
26.33.130 terminating tue pareat-child relationshif of the parent and
the chily,

(5) +<n order of relinquishment to an agency or the department
shall include an order authorizing the agency to place the child with

a2 prospective adoptive parent.

Sec. 5. Section 11. chapter 1.5. Laws of 1984 as amended by
section 4, chapter 421. Laws of 1985 and XCW 26.33.110 ar e.h
amended to read as follows:

(1) The court shall ser a time and place for a hearing on the
petition for termination of the parent-child relationship, which
shall not be aeld sooner than forty-eight hours after the child's

birth. However., if the child is an Indian child. the hearing shail

not be hela sooner than ten days after the child’'s birth and the time

of the hearing shall be extended up to twenty “dational days from

the date of the scheduled hearing upon the motion of the parent.

Indian custodian. or the child's tribe.

(2) Notice of the hearing shall be served on the petitio. er, the
nonconsenting parent cor alleged father, the legal guardian of a
party, and the x a‘dian ad litem of a party, in the manner prescribed

by RCW 26.33.310. If the child is an Indian child. notice of the

hearing shall also be served on the child's tribe in the manner
prescribed bv 23 U.S.C. Sec. 1912(a).

(3) ExCept as otherwise provided in this section, the notice of

the petition shall:

(a) State the date and plaCe of birth. If the petition is filed
prior tou birth, the notice_ shall state the »nproximate date and
2SHB 480 . 6

276




O

ERIC

Aruitoxt provided by Eic:

O W ,m® 3 0 AW N

Sec 6

location of conception 0. the ch:1d and the expected date of birth.
and shall identify the mother:

(b) Inform the nonconsenting paren: or alleged father that. (1)
Hle or she has a right to be represented by counsel and that counsel
wili be appointed for an i1ndigent person who requests counsel, and
(11) failure to respond to the termination actinn with:n twenty days
of service will result 1n the terminstion of his or her parent-child
relationskip with respect to the child:

(¢) Inform a:. slleged father <that failure to file a claam of
paternity under chapter 26.26 RCW or <o respond to the petition,
within twenty days of the date of service of the petition 1s grounds
to terminate his parent-Child relationship with respect to the child.

(d) Inform an alleged father of an Indian chil. that if he

acknowledges patcrnmity of the child or if his patrnmiiy of the child

is established prior to the termination of the parent-child

relationship. that his parental rights may not be terminated unless

he: (1) Gives valid consent ¢ termination. or (ii) his parent-child

reiationship is terminated involuntarily pursuant to chapter 26 33 or
13.34 RCh,

Sec. 6. Section 12. chapter 155, Laws of 1984 and RCW 26.33.120
are each amended to read as follows:

(1) Except im the Case of an Indian child and his or her parent.

Xhe parent-child rel tionship of a parent may be terminated upon 2
showing by clear. cogent. and convincing evidence that it is 1n the
best interest of the child to terminate the relationship and that the

ent has failed to perform parental dutries under circumstances
shoving a substantial lack of regard for his or her parental
obligations and 1s withhold'ng consent to adoptaon contrary to the
best interest of the child.

(2) Excupt in the case of an Indian child and his or her alleged
father. the jarent-child relationship of an alleged father who
appears and claims paternity may be terminated upon a showing by
clear. cogent. and convincing evidence that it is in the best
interest of the child to terminate the relationship and that:

(a) The alleged father has failed to perform parental duties
under Circumstances thowing a substantial lack of regard for his

-7 2SHB 480
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parental obligations and 1s withholding consent to adoption contrary

2 to the best interest of the child: or

3 (b) He 1S not the fat~er,

4 (3) The parent-child relationship of a parent or an alleged
5 father may be terminatad if the pareat cr alleged father fails to
6 appear after being notified cof the hearing in the manner prescribed
7 by RCW 26.33.310.

8 {4) The parent-chaid relationship of an Indian child and his or
9 her parent or alleged father where piternity has been clsimed or
10 established. mav be terminated only pursuant to the standards set
11 forth in 25 U.S.C. Sec. 1912(f).

12 Sec. 7. Section 16. chapter 155. Laws of 1984 as amended by

13 section 5, chapter 421, Laws of 1985 and RCW 26.33.160 are each
14 arcendes "0 read as follows:

15 (1) Except as otherwise provided in RCW 26.33.170. consent to an
16 adop-10n shall be required of the following 1f applicable:

17 (a) Thne adopte2, 1f fourteen years of age or older:

18 (b) The parents and any alleged ther of an adoptee under
19 eighteen years of age:

20 (c) An agency or the department *n whom the udoptee has been
21 relinquished pursuant to RCW 2£.33.08C; aud

22 (d) The legal guardian of the adoptee.

23 (2) [Ixcept as otherwise provided in subsection (4)(g) of this

24 section. cinsent to adoption 1s revocable by the consenting party at
25 any tizme before the consent is approved by the court. The revocation
26 may b. made i1r either of the following ways:
7 (a) Written revocation may be delivered ¢r mailed to the clerk u.
28 the court tefore approval; or
29 (b) Written revocation may be delivere. or mailed to the clerk o*
30 the court after approval, but only {f it is delivered or pajled
31 within forty-eight hours after a prior notice of revocation that was
32 given within forty-eight bhours after the hirth of the child. The
33 prior notice of revocation shall be given to the agency or person who
34 sought the consent and may be either oral or written.
kH] (3) Except as provided in subsection (2)(b) and (4)(g) ot cthis
36 sectisn and 1in this subsection, a consent to adoption say not be
2SHB 480 o8
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revoked after 1t has been approved by the court within one year
after approval. a consert ®may be revoked for fraud or duress
practiced by the person. department. or agency requesiing the
consent. or for _ack of mental competency on the part of the person
giving the consent at the time the consent was given. A written
consent to adoption may not be re:“ked more than one year after 1t 1s
approved by the court.

(4) EXcept as provided 1in (g) of this subsecticn. the written

consent to adoption shall be signed under pen.lty of pery'ry and
shall stat® that.

(a) It 1s given subject to approval of the ourt:

(b) It has no force or effect until approved by the court.

(c) The consent will not Le presented to the court unti} fosty-
eight hours after 1. 1s signed or forty-eight hours after the barth
of the cbild, whichever occurs later;

(8) It 1is revocable by the consenting party at any time before
its approval by the court. It may be revoked in either of the
following ways:

(i) Written revocation may be delivered ¢ Jailed to the clerk of
the court before apnroval of the consent by the court; or

(ii) MWritten revocation may be deliverei or mailed to the clerk
of the court after approval, but only if it is delivered or mailed
within forty-eight hours after a prior notice of revocation that was
given within forty-eight hours after the birth of the child. The
prior notice of revocatich shall be given to the agency or person who
sought the consent and may bde either oral or written:

(¢) The adaress of the clerk of court where the conseat will be
presented is included: ((and))

(f) Except as provided in (g) of this subsection. after 1t has

been approved by the court. the consent is not revocable except for
fraud or dure s practiced by the person, department, Or agency
requesting the consent or for lack of mental competenc) on the part
of the Person giving tbe consent at th. *ime the consent was given
A written consent to adoption may nou be revoked more than one year
after it is approved by tbe court; and

(g) In the case of a consent to an adcption of an_Indian child.

9. 2SHB 480
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no consent shall be valid unless the consent 1S executed 1n writing

more than ten davs after the birth of the child and unless the

consent is recorded before a court of competent jurisdiction pursuant

t0 25 U.S.C. Sec. 1913(a) Consent may be withdrawn for any reaso

at any tame prior to tli . entry of the final decree of adoption.

Consent may be withdrawn for fraud or duress within two years of the

entry of the final decree of adoption Revocz on of the consent

orior to a final decree of adoption. may be dclivered or mailed to

the clerk of rtne court or made orally to the comrt which shall

certafy such revocation. Revocation of the consent 1s cffective if

received by the clerk of the court prior to the entry of the final

decree of adoption or made orally to the court at anv time prior to

the entry of tne final decree of ad-~tion Upo.  «thdrawal of

consent. the court shall return the child to the parent unless the

child has been taken into custody purSieent to RCW 13.34.050 or

26.+44.05G. placed in_shelter care pursua.  to RCW 13.34.060. or

placed 1n foster care pursuant to RCW 13.34.130.

(5) A written consent to adoption which meets all the
requirements of this chaptéer but whith does not name or otherwise
identify the adopting parent is valid 1f 1t contains a statement :hat
it is voluntarily executed without disclosure of the name or o:her

identif1cation of the adopting parent.

Sec. 8. Section 23. chapter 155, Laws of 1984 aid RCW 26." .10
are each amended to read as follows:

(1) After the reports required by RCW 26.33.190 and 26.33.200
have been fiied. *he court shal. schedule a hearing on the petition
for adoption upon reguest of the petitioner for adoption. Notice of
the date. time. and place of hearing shall be given tr the petitioner
and any person or agency whose consent to adoption is required under
RCW 26.33.160. unless th: person or agency has waived in writing the

right to receive notice of the hearing. If the child is an Indian

child. notice shall also be given to the child's tribe Notice scall

be given in the manne~ prescrihed by RCW 26.3> .0.

(2) Noti 2 of the adoption hearing shall alsu be given to any
person who or agency which has prepared a preplacement report. The
notice shall be given in the manner prescrided by RCW 26.23.230.
2SHB 489 10
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(3) If the court determines. after review of the petition.
preplacesent and post-placement reports. and othcr evaderce
introduced at the hearing. that all necessary consents to adoption
are valid or have been dispensed with pursuant to RCW 26.33.170 and
that the adoption 1s in the best interest of the adoptes, and. in the

case of an adoption of an [ndian child. that the adoptive parents are

within the pl \_prefer of 25 U.S.C Sec 1915 or good cause

to the contrary “as been shown on the record. the court shall enter a

decree of adoptior pursuant te RCW 26.33.250.

(4) If the court determines the petition should not be granted
because the adoption 1s not in the best interest of the child. the
cour? shall make appropriate provision for the care and custody of

the chald.

Sec. 9. Section. 31. chapter 155. Laws of 1984 as amended by
section 6, chapter 42]1. Laws of 1985 and RCYW 26.33.310 are each
amended to read as follows:

(1) Petitions governed by this chaoter shall be served in the
$a3e manner as 3 complaint in & civil action under the superior court
Civil rules. Subsequent notice. papers. and pleadings may be served
in the manner provided in guperior court civil rules.

(2) If personal service on the parent or any alleged father.
either within or without this state. cannot be given, noti.e shall be
given: (a) By registered mail. mailed at least twenty days before
the hearing to the person's last known address: and (b) by
pudblication at least once a week for three consecutive weeks with the
first publication date at least twenty-five days before the hearing
Publication saall be in a legal newspaper in the ciiy or town of the
las: known zddress withian the Unated Sietes ané :is Lerritories of
the parent or alleged father. whether within or without this state
or. if no address is known or the last known address 1s not within
ft. United States and its territories. in the city or town where the
proceeding has been commenced.

(3) Notice and appearance may be waived by the department, an
agency. a parent. or an alleged father before the court or in a
writing signed under pen.lty of perjury. The waiv.. shall contsin
the current address of the department, .gency. parent. or alleged

-11- 2SHB 480
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father. The face of the waiver for a hearing on tern nation of the
pavent-child relationship shall contain language explaining the
meaning and consequences of the waiver and the Weaning and
consequences of termination of the parent-child relationship. A
person or agenCy who has executed 3 waiver shall not be required to

appeer except in tdh: case of an Indian child wheie conaent to

termination or adoption sust be certified befors a court of competent
jurisdiction pursuant to 23 U.S.C. Sec. 1913(a).

{4) If a person eatitled to notice i> known to the petitioner to
be unable to read or understand English. all notices, if practicabie.
ahall be given in that person’a native language or througb an
interpreter.

(S) Where notice to an Indian tribe is to be provided purauant to
this chapter and the depariment is not s party to tne proceeding.

notice shall oe given to the tribe at least ten buainess dave prior

to thbe hearing bv regiatered mail return receipt req ted.

Sec. 10. Section 17. chapter 172, Laws of 1967 as last amended
by section 4, chapter 246, Laws of 1983 and RCW 74.13.03]1 a; 2 each
amended to read as followa:

The department shall have the duty to provide child we. are
services as defined in RCW 74.13.020. and aball:

(1) Develop. administer, supervise. and monitor & coordinated and

*~ ‘ebensive plan that establishes. aids, and strengthens -ervices
for the protection and care of homelesa, runaway dependent. or
neglected children.

(2) Develop a recruiting plan for recruiting nn'adequnte number
of prospective adoptive ap? foster homes. both regular and
specialized. i.e. homes for children of ethnic minority. including
Indian homes for Indian children. sibling groups. handicapped and

emotionally disturbed. and annually submit the plan for review to the
house and senate committees on social and hea.:h services. The plan
¢hall include a soction entitled *Foster Fome Turn-Over. Csuses and
Re:ommendations.

(3) Investigate complaints of neg'ect. abuse. or abandonment of
children. and on the basis of the findings of auch invutignion'.
offer child we)fare services in relation to the prob.em to such
2SHD 480 -12-

282



ERIC

Aruitoxt provided by Eic:

- N

LL]

w 9 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

36

Sec 10

parents. legal custodians, or persons serving in loco parenuis.
and/or bring the situation to the sttention of sn appropriste court.
of another ~ommuniiy sgency: PROVIDED. That sn investigation is not
required of nonaccidentel injuries which are clearly not the result
o « lsck of care or supervision by the child's parents. legsl
custodians, or persons serving in loco parentuis. If the
investigation revesls that & cri. may bhave been committed. the
department shall notify the appropriste law enforcemen: agency.

(4) Offer. on s voluntary basis. family reconcilistion services
to families who are in conflict.

(5) Monitor out-of-home placements, on s timely sand routine
bagis. tc assure the safety. well-being. and quality of care being
provided is within the acope of the intent of the legislature as
defined in RCW 74.13.010 and 74.15.010, snd snnuslly submit s report
delinesting the results to the house and senste committees on social
and heslth services.

(6) Have suthority to accept custody of children from parent nd
*0 accept custody of children from juvenile courts, »here suthorized
to do 80 under lsw. to p-ovide child welfare aservices including
placement for adoption. and to provide for the physicei care of such
children and -le paywent of maintenance costs if needed. Except
where required by Public Law 95-608 (25 U.S.C. Sec. 1915), no private
sdoption agenCy which receives children for sdoption from the
department shsl! discriminate on the basis of race. creed, or color
when considering applicstions in their placemsent for adoption.

(7) Hsve authority to provide temporary shelter 1o children who
have run sway frod home and who sre sdmitted tC¢ crisis residentisl
centers.

(8) Have asuthority to purchase csre for children: snu shall
follow in general the policy of using properly approved private
sgenCy aservices for the gcrual care and supervision >f such children
insofsr 8s they sre available, paying for care of such children as
sre accepted by tne department as eligible for support st ressonsble
rates established by tbe department.

(8) Establish s children's servicea sdvisor: committee which

shall assist the secretary in the development of s partnership plan

-13- 2SHB 480
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for utilizing resources of the public and private sectors, and advise
on all matters pertaining to child welfare. day care. licensing of
child care agencies. and services related thereto. At )least one-
third of the membership snall be composed of child care providers

(10) Have authority to provide continsed foster care . group
care for individuals from eighteen through twenty years of age to
enable them to complete their high school or vocational school
program.

(11) Have authoritv w:vhin funds appropriated for foster care

services to purchase care for Indian children who are in the custody

of a federallv recognized Indian tride or triballv licensed child-

placing agency pursuant to parental consent. tribal court order. or

state  juvenile court ordeligiggggne purchase of such care shall be

subject to the same eligibilitv standards and rates of support

applicadle vc gther ch.ldren for whom the department purchases care

Notwithstanding any other provasion of RCW 13.32A.170 through
13.32A.200 and RCW 74.13.032 through 74.13.036. or of this section
all services to be provided by the department of social and health
services under sudsectior; (4). (6). and (7) of this section, subject
to the limitations of these subsections. may be provided by any
program offering such services funded pursuant to Titles Il and III
of the federal juvenile justice and delinquency prevention act of
1974 (P.L. No. 93-415: 42 y.S.C. 5634 et seq.; and 42 U ~ € S701
note as amended by P.L. 94-273. 94-503. and 95-118).

Sec. 11. Section 2, chapter 118. Laws of 1982 and RCW 74.13.080
are each amended to read as follows:

The department shall not make payment for any child in group care
Placemenr ynless 8 §70up howe 1+ licensed and the department has
the custody of the child and the a Rority to remove the child in a
cooperative manner after at le¢ t seventy-two hours notice to the
child care provider: guch notice @8y be waived in emergency

aituations, However, this _requirement shall not be construed to

prohibit _the department from making or mandate the department to make

pPayment for Ind.an_children placed in facilities licensed’ by

federallv recognhized Indian tribes pursuant to chapter 74.15 RCW..

2SHB 480 “14-
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Sec. 12

Sec. 12. Section 2, chapter 172, Laws of 1967 as last amended by
section 5., chapter 118. Laws of 1982 and RCW 74.15.020 are each
amended to read as follows.

For the purpose of chapter 74.15 RCW and RCYW 74.13.03). and
unless otherwise clearly indicated by the context thereof. the
following terms shall mean:

(1) “Department® means the state department of social and health
services;

(2) *Secretary” means the secretary of social and health
services:

(3) “Agency® means any person. firm. partnership, association.
corporation, or facility which receives children. expsctant mothers,
or developmentally disadbled persons for control, care, or maintenance
outside their own homes. or which places, arranges the placement of.
or assists in the placement of children. expectant mothers, or
developmentally disabled persons for foster care or placement of
children for adoption, and shall include the following irrespective
of whether there is compensation to the agency or to the children,
expectant mothers or developmentally disabled persons for services
rendered:

(a) "Group-care facility” means an agency, other than a foster.
tamily home, which is maintained and operated for the care of a group
of children on a twenty-four hour basis:

(b) °Child-placing agency” means an agency which places a3 child
or children for -emporary care. continued care, or for adoption:

(c) “dsternity service® means an agency which provides or
arranges for care or services to expeciant mothers., before or durang
confinement, or whicn provides care as needed to mothers and their
infants after confinement;

(d) “Day-care center” means an agency which regularly provioes
care for a group of children for periods of less than twenty-four
hours:

(e) “Foster-family home® means an egency which regularly provides
care on a twenty-four hour basis to one or more children, expectant
sothers or developmentally uisabled persons in the family abode of

the person or persons under whose direct csre and supervision the

*15- 2SHB 480
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child, expectant mother or developmentally disadled person 1s placed,

(f) “Crisis residential center- means an agency waich 1s 3
temporary protective residential facility operated to perform the
duties specified 1n chapter 13.32A RCW, 1n the manner providec in RCW
74.13.022 through 74.13.036.

(4) “Agency” shall not include the .ollowing:

(3) Persors related by dlood or marriage to the child. expectant
mother or deveiopmentally disabled persons in the following degrees.
Parent, grandparent, brother, sister, stepparent, stepdrother.
stepsister, uncle, aunt. and/or first cousin:

(b) Persons who are legal guardians of the child., expectant
mother or developmentally disabled persons:

(c) Persons who care for 3 neighbor's or friend's child or
children. with ~r without compensation, wher® the person does not
engage 1n such 4Ctivity on a3 regular basis, or where parents on 2
mutually cooperative basi5 exchange care of one another's childrer.
or persons who have the care of an exchange student 1i1n their own
home,

(d) Nursery schools or kindergartens which are engaged primarily
in educational work with preschoo! children and 1n which no child s
enrolled on a regular basis for more than four hours per day:

(e) Schools. 1ncluding boarding s.hools. wnich ure engaged
pramarily 1n education. operate on & defilite school year schedule.
follow 3 stated academic curriculum, accept only school-age children
and do not accept custody of children:

(f) Seasonral camps of three months' or less duration engaged
primarily 1n recreational or educational activities.

(g) Hospitals licensed pursuant to chapter 70 il RCW when
perforrang functions defined in chapter 7u..i RCW, nursing homes
licensed under chapter 18.5]1 RCW and boarding homes licensed under
chapter 18.20 RCwW,

(h) Licensed physicians or lawyers:

(1) Facalities providing care to children for periods of less
than twenty-four hours whose parents remain on the premises to
participate in activities other thar employment:

()) Facilities approved ard certified under RCW 72.33.810;

2SHB 480 -16.
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(k) Any agency having been Ooperation 1n this state ten jears
prior to June 8. 1967. and not seeki1ng or accepting moneys or
assistance from any state or federal agency. and 1s supported 1n part
by an endowment or trust fund:

(1) Persons who have 8 thild 1in their home for purposes of

adoption. if the child was placed in such home by a licensed child-

placing spency. an suthorized public or tribal agency or court or 1f

8__preplacement report has been filed ynder chapter 26.33 RCwh and the

Placement has been approved bv the court:

(m) An agencyv operated bv anv unit of local. state. or federa!

government or an sgency. located within the boundaries of s federally

recopnized Indian reservation. licensed bv the Indi1an tribe

(n) _An_agency located on a federal militarv reservation. except

where the militarv suthorities request that such agenc: be subiect to

the licensing requirements of this chapter.

(5) “Requirement® means any rule. regulation or standard of care

to be maintained by an agency

NEW _ SECTION Sec 13 A new gection 1s sdded to chapter 74 15
RC¥ 10 read as follows:

The state of H.;hxngton recognizes the author:ty of Indian tribes
within the state to license agencies. located within the bouncaries
of 8 federally recognized Indian reservation. to receive Cchildren for
control. care. and maintenance outside their Own homes. or to place.
receive. arrange the placement of. or assist in the placement of
children for foster care or adoption. The department and state
licensed child-placing agencies may place children 1in tribally
licensed facilities 1f the requirements of RCW 74.15.030(2)(b) and
(3) and supporting rules are satisfied before placing the children in
SUCh faciiities by the depsrtment or any state licensed child-placing

sgency.

Sec. 14. Sectiun 9. chapter 172. Laws of 1967 as last s ended by
section 10. chapter 118. Laws of 1982 and RCe 74.15.090 re each
amended to read as follows:

Except as provided n section 13 of this 1v87 act. 1t shall

hereafter be unlawful for any agency to receive children. expectant

~17. 2SHB 480
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1 =others or developmentally disabled persons for supervision or care.

2 or arrange for the placement of

licensed as provided in chapter

NEW_SECTION.  Sec.

applicatinn to any person

N o W s

NEW SECTION. Sec. 16.
effect July 1, 1988,
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persons or circumstances is not

such persons., unl2ss such agency 1§
74.15 RCW.

If any provision of this act or its
circumstance is held 1:invalid., the
application of the provision to other

affected.

Sections 10 and 11 of this act shall take
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TESTIMONY OF THE NAVAJO NATION
BEFORE THE SENATE SELECT COMMITTEE
ON INDIAN AFFAIRS
OVERSIGHT HEARING OF THE INDIAN CHILD WELFARE ACT
November 10, 1987
I. INTRODUCTION

My name 1s Anslem Roanhorse. I am the Executive
Director of the Navajo Nation Division of Social Welfare. I
am honored to present this testimony on behalf of the Navajo
Nation regarding the Indian Child Welfare Act. In the rest
of my testimony. I will refer to the Indian Child Welfare Act
as the "Act" or the “ICWA".

First of all, we are pleased that you are holding
this hearing. As you know, the Act was passed 1in 1878 «nd
since that time the Indian Tcibes and th States have carried
out the intents and purposes of the Act, to the best of their
abilities as Cc gress intended. In light of the fact the Na-
vajo Nation has participated and worked with the terms of the
Act, the Navajo Nation has gained substantial experience and
has specific recommendations as to how the Act could be more
effective,

However, before I get into these specific recom-—
mer.dations, I would like to tell you how the Navajo Nation
applies the ICWA, and describe related problems which 1mpede
our ability to fully comply with the specific regulations

associated with the Act.

289

82-115 0 - 10




[E

O

RIC

286

II. THE NAVAJO ICWA PROGRAM

The Navajo ICWA program 1s presently a vital part
of our Division of Social Welfare. Our present goal of the
program 1s to carry out our federally mandated responsi-
bilities 1n accordance with the Act 1n any state court depen-
dency, adoptive or foster care proceedings involving a Navajo
child. We want our children to retain their Navajo heritage.
As much as possible we work to place Navajo children with
their relatives and 1f we cannot do so, we find other Navajo
families, 1n accordance with the placement preference of the
Act.

SOCIAL WORK COMPONENT

The Navajo ICWA program ras two components working
together. The first 1s the Social Work program directed by a
social worker, Virginia Hannon, 1n our central administrative
office 1n Window Rock, Arizona. She coordinates the refer-
rals we receive from the states concerning ICWA court pro-
ceedings involving Navajo child.en. Appendix "A" and "B"
shows the demographics of children served. In 1985 we re-
ceived 407 referrals. In 1986 we received 334 referrals.
Each referral inust be verified to determine 1f the child(ren)
is Navajo, that 1s. if he/she 1s enrolled or eligible for
membership with the Navajo Nation. In order to be enrolled,
a child must possess at least one-fourth Navajo blood.

We also have to determine where the child's family

Page 2
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comes from., that i1s., from which agency The Navajo Nation is
divided 1ntc five regional divisions called "agencies" (Ap-
pendix "C"). The Central Office Coordinator assigns the in-
coming ICWA casels) to the Agency Social Worker who handles
all the ICWA carces 1in the specific area of the Navajo Nation
they are assigned. Our ICWA social workers are Ben Claw of
Fort Defiance Agency. Donna Toledo of Crownpoint Agency.
Truman Davis of Chinle Agency. Delores Greyeyes of Tuba City
Agency and Virginia Polacca of Shiprock Agency. These social
workers provide the first contact for the Navajo w~ation with
the family involved 1n the state proceeding and make an inde-
pendent assessment of the case

LEGAL COMPONENT

The second component of the Navajo ICWA program 1is
the legal program One attorney and a tribal court advocate
in  the Navajo Department of Justice handle all legal repre-
sentation or the ICWA cases for the Navajo Nation. Violet A
P. Lul 1s the attoraey and Lcuise Grant 1s t'e tribal court
advocate.

As you will note from the attached demographics our
division gets numerous referrals from many states, from
across the United States, all the way from Alaska to Texas to
Pennsylvania. Naturally, our legal counsel are not licensed
1n all fifty states, therefore, the tribe must contract with
attorneys who are licensed to practice 1in the particular

Page 3
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state where assistance s needed when we nced legal represen-
tation The Navajo Nation 1s fortunate in having the excel-
lent services of Craig J. Dorsay in the Oregon and Washington
area, Elizabeth Meyer in Colorado, Katherine Anderson 1n
California, Brian Sexton i1n New Jersey. Mary Ellen Sloan 1in
Utah, to name but a few Mr. Dorsay used to work with the
Navajo Nation and continues to consult with the Division of
Social Welfare on ICWA 1ssues and other matters, 1f and when-
ever necessary.

NAVAJO ICWA PROCESS

Our Navajo social workers and legal counsel work
together on each ICWA case using the following steps for each
case:

- Contact our state agency counterparts from
whom the referral was received, including
the state social worker and the county and/or
District Attorney or the Assistant Attorney
General.

- Determine the status of the ICWA case in the

state court proceedings and whether or not
there 1s a plan developed to reunite the Na-
vajo child with his or her Navajo family.

- If 1t appears that placement with Navajo
relatives 1s necessary, our soclal workers do
an exhaustive search for suitable relatives

Page 4
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with whom to place the child.

- Gather and analyze facts to decide 1f we have

exclusive jurisdiction of the child.

- Decidr whether or not a particular case should

be transferred to the Navajo courts.
Sometimes, we only intervene and monitor the
state's work with the Navajo family Our so-
ci1al workers can provide help by contacting
urban Indian counselling programs, or Just
talk directly with the Navajo parents or
reiatives to get their perspective on what 1s
happening. Often our soclal workers give help
by explaining i1n Navajo what has happened and
why the state has taken the child away.

The ICWA recognizes and protects an Indian tribe's
interes- in 1ts children. My words alone cannot begin to ex-
press what this has meant 1n terms of dealing with the
states We have experienced many posiltive development:. 45 <
result of the Act But we also have experlenced problems re-

garding obstacles created by various state courts declsions.

In addition there are adminlstration and implementation dif-
ficulties we experience as & result of a grossly 1nequitable
funding formula used to fund tribal ICWA prugrams.

IIT. NAVAJO ~ STATE RELATIONS UNDER THE ICWA

The states with which we have the most dealings

Page 5
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under the ICWA are New Mexico and Arizona. I am pleased to
report that for the most part the Navajo Nation works well
with New Mexico and Arizona on ICWA cases. Some of the rea-
sons for this are:
- Some of our workers within the Navajo Division
of Social Welfare had worked fur the States of
Arizona or New Mexico social services depart -
ment, which helps us to better understand
their system. For example, I too have worked
with the Arizona Department of Economic Se-
curity fro: July, 1986 to February, 1987 as
the Assistant Deputy Director in Phoenix,
Arizona.
- Over the years the States of Arizona and New
Mexico social workers have come to better
understand the intents of ICWA and that the
Navajo social workers share the same goals and
objectives fnr the Navajo children and their
families who are 1nvolved in dependency pro-
ceedings This common goal and object.ve
1s the safety and security of the Navajo
children and to provide provision of appropri-
ate help for the immediate family, as well as
to provide for adequate placement.
- The Navajo Nation does not transfer jurisdic-
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jor on every ICWA case originating from the
state courts to the Navajo courts. We recog-
nize that sometimes “he child ard the family
will be best served 1n the state system. and
we can provide additional help., as necessary.

- The Navajo Nation's ability to identify and

locate extended relatives for ptacement oOf
children is a real asset for the states, when
1t becomes apparent that the parents cannot or
should not take the children back.
'We have an Intergovernmental Agreement ("IGA")
with New Mexico specifically on ICWA cases. I am including a
copy of the Agreement as an Exhibit tc this testimony (See
Appendix "D"). It 1S not a perfect agrecment, but it is a
working document that helps each of us to better coordinate
our services, 1n the best interest of the chilad.

The pramary dafficulty that the Navajc Nation has
with the IGA with New Mexico 1s that we do not have adegquate
funds for personnel pricyram and support services to uphold
our end of the ag~eement. We have one ICWA social worker in
each agency who 1S expected to cover the entire agency with
an area hundreds of Square miles 1n size. One person for such
an area 1S just not sufficient.

A related 1ssue under the IGA 1s the availabailaty
of foster care and adoptive placements within the Navajo Res-
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ervation. Wo have stretched our present resources to the
limit to identify foster or adoptive homes, but we know we
need to do more. This also requires more funds.

I know you hear this all the time, from all federal
programs. However, I want to make the point that tre federal
funds the Indian tribes receive were inadequate to begin with
and have gotten more inadequate over time. While the ICWA
caseload has i1ncreased, the funding at the national level has
decreased. The Congress appropriated $9.7 million in FY
1983, $8.4 nallion in FY 1984, $8.7 million in FY 1985, $8.4
mi1llion ain FY 1986, and $8.8 million 1n FY 1987. I would
11ke to po.nt out that the Congress 1initially appropriated
only $6.1 million for FY 1987 but 1t was only in June 1987
that the Congress approved $2.7 million supplemental funds.

Further, the present funding formula and award pro-
cess 1S not appropriare to the needs of a large Indian Trabe
such as the Navajo Traibe. Presently a tribe of only 15,000
members can receive the Same amount we receive, but we have
200,000 members . Under the present regulations, the Navajo
Tribe can only receive a maximum of $300,000 and only if 1t
scores at least 85 points on 1ts grant applicataion. Because
of this requirement, the Bureau of Indian Affairs did not
provide any ICWA funds for FY 1985 and FY 1986. We have ap-
pealed the Bureau's actions. We feel the allocation should
be based on actual need and not on a preconceived allocation
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formula. Further, because of the 1mportant mandates of the

law,

we teel the grant awerds should not be given on a com-

petitive basis but should be treated as entitled funds to In-

dian tribes and organizations. Finally, we feel that the

Congress must 1ncrease the national appropriatior to at least

$15 r+1lion.

In the meantime, we have tried to be creativ~. For

example, 1n one 1instance, one Of our social workers worked
with a New Mexico social worker to have pre-adoptive Navajo
homes certified by the state. In that way we will have early
placement of the Navajo child with a Navajo family while that
case 1s sti1ll pending 1n the New Mexico courts This 1s a
good example Oof how a state and tribe can work together. But
these creative efforts cannot substitute for the real needs
Our dealings with Ar:zona are, a'. I said earlier,
positive. We do not have an IGA with Arizona, but we are 1in
the process of developing one on how we will work together on
child welfare cases 1involving Navajo children The main
stumbling block seems to be the stiate’s concerns about Navajo
jurisdiction and Arizona jurisdiction. Another problem 1is
the extent to which Arizona must give full faith and creiit
to Navajo laws, records and judicial proceedings on child
custody proceedings covered by the Act. Our lawyers cell us
that such concerns can be worked out, and the sovereignty of
each government an remain 1intact. We know we have a
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workable agreement wjth New Mexico., and we can use that as
precedent for other agreements with the surrounding states.

Our dealings with other states are less extensive,
but we have made progress by using our contract attorneys.
The cost for contract attorneys 1s substantial but 1t 1s nec-
essary 1f the intent and provisions of the Act are to be car-
ried out.

I referred earlier to problems we have 1in enforcing
our raights wunder the Act because of obstacles created by
state courts. want to say that we have had supportive de-
ci1sions by the state courts, as shown by the Utah Subreme
Court's decision in the nationally publicized Halloway case.

I will empiasize to you three areas of major con-
cerns to the Navajo Nation with the current provisions of the
Act. We have other concerns with the Act, but I will not
mention them specifically here. Craig J. Dorsay, who I men-
tioned earlier 1s a consultant to the Navajo Nation on ICWA
1ssue has presented to this Committee specific suggestions
for revisions to the Act. The Navajo Nation endorses the re-
visions proposed by Mr. Dorsay, and 1ncorporates said revi-
sions into this testimonv.

The three areas I want to refer to are: 1) the cur-
rent provisions recognizing the tribal court's exclusive Ju~
risdiction over children who reside on or are domiciled on
the reservation, or are wards of the tribal court:; 2) provid-
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ing for parental objection to transfer a case to tribal
court; and 3) iss @S concerning voluntary or private place-
ments.

It 1s the Navajo Nation's position that 25 U.S.C.S.
Section 1911{a) works and does not require extensive change.
Our exclusive jurisdictlon over reservation resident or domi-
ciled children, or children already under tribal court juris-
diction, 1s a fairly clear principle.

The problem of whether a Navajo parent or custodian
cel prevent transfer of a cas® to the Navajo courts under 25
U S C.S. Sectiorn 1911(b) 1s serious. It 1s our position that
this section was not meant to defeat the tribe's interest 1in
taking a case back to the¢ tribal courts, on the sole objec-
tion of a Navajo parent or custodian wWe agree that
non-Navajos can prevent a transfer We do not . Jree that a
Navajo should be able to prevent the transfer by simpiy ob-
Jecting.

The Act provides for an explicit order of prefer-
ence for placements of children in any adoptive placement of
children under state law and 1n any foster care or pre-adop-
tive placement, 25 U.S5.T S. Section 1915. That sectior seems
clear enough. but the Navajo Nation 1S not being given early
notice of private adoption proceedings. ThisS 1S because some
s.ate courts mistakenly believe that the Act does not apply

to private placements of children. This belief 1s clearly
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wrong. We need Congress' help to clarify this point and come
up with better enforcement provisircns, 1nr order that all
states may comply with this notification process.

The Navajo Nation has many other specific revisions
to propose. I will not go into those proposed changes, ex-
cept to repeat that Mr. Dorsay's proposed revisions are spe-
cifically endorsed by the Navajo Nation and incorporated in
this testimony as 1f they were fully set forth. These are
proposed amendments at this time. When this Committee
schedules other hearings on amendments to the Acc, we will
submit further refinements to the nresent proposals.

Thank Yyou for the opportunity to comment on the
ICWA. We appreciate your efforis on behalf of all American

Indians.

Anslem Roarhorse
Executive Director
Navajo Nation Divasion of Social

Welfare
Post Office Drawer "JJ"
Window Rock., Arizona 86515

Tele: (602) 871-4941, Ext. 1556

Page 12




O

LEMOGRAPHICS OF CHILDREN SERVED

Under ICWA Program for 1§85 - 1986

Apendix "A"

ETATFS TYFE OF SERVICES WE AGENCY ASSIGNED
el I PR P B L{ ol E Ly
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DEMOGRAPHICS OF CHILDREN SERVED

Under ICWA Program for 1986 - 1987

Appendix "B"

E7aTes TYPE OF SERVICES W AGENCY ASSIGNED
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Shiproch 32 Crownpoint 34 Toba City 43 Chinle 35 Fort Deflance 36
Mexican Water Coyote Canyon Coppermine Forest Lake Dilkon
Rock Point Mexican Springs Kaibeto Hardrock Indian Wells
Sweetwater Toha chl Lechee Pinon Jeddito
Teec Nos Pos Twin Lakes Tonalea/Red Lake Tahchee/Blue Cap Teestoh
Ancth Becenti Inscription House Whippoorwill Whitecone
¥eclahbito Crownpoint Navajo Mountain Black Mesa Cornfields
Red Valley Lake Valley Shonto Low Mountain Canado
Sanostcee Littlowater Bodaway/Cap Chinle Creasewood
Shecpsprings Nahudighgiah/Dalton Pass Cameron Many Farms Kinlichee
Shiprock Pueblo Pinitado Coalmine Mesa Nazlini Klagetoh
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Alamo J s ‘l
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Appendix "D"

712
INDIAX CHILD WELFARE ACT
AGREDMENT BETWEEN THE NEW MEXICO
HUMAN SERVICES DEPARTMENT AND THE
NAVAJO TRIBE
Thie Agreement made ond entered iuo thie _17th dey of _September »

1985, by and between the Divieion of Sociel Welferz, MAVAJO TRIBE, hersinefter
referred to as "the NAVAJO TRIBE,” and the Human Services Despertment, STATE OF

NEW MEXICO, hereinefter referred to ee "the STATE."
1. PURPOSE AND POLICY

A. The Congress of the United Stetes peseed the Indfen Child Welfere
Act of 1978 (P.L. 95-608), November 8, 1978, hereicefter, referred to ee the
"ICWA".

B. The STATE end the NAVAJO TRIBE recognize: (1) thet there fe no
resource thet ie more vitsl to the continued exietence end integrity of the
Nevejo Tribe then ite children; (2) thet the United Stetes hese e direct
interset, as trustes, in protecting Indien children who ere membere of or ere
eligible for membership in an Indien tribe; (3) thet the STATE hae a direct
interest in protecting the cultursl diversity of the citizens of the State of
Nev Mexico; (4) thet this sgresment ie entered into under the Joint Poverse
Agreement Act, [§§11-1-1 to 11-1-7 NMSA 1978}, ecknovledges the April 19, 1984
Stetement of Policy eigned by the iovernor of the Stete of New Mexico and the
Cheirman of the Kevejo Netion, end ie predicated om & government to governsent
relationship betveen the Stete of New Mexico and the Nevajo Kation in & epirit
of cooperstion, coordinstion, Comsunicetion and good will; (5) that bdoth
voluntary and involuntary proceedinge are of criticel interest to the Nevajo

Trie: (a) to prevent the ineppropriete culturel eesperation of MNsvajo
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children fros their fswilies; and (b) to insure the placement of al) Navalo
children in a manner vhich preserves the unigue vslues of Navajo culture.

C. The STATE and the NAVAIO TRIBE sgree that the primary purpose of
thia. Agreement 1s to protect and further the best interests of the Navajo
child. This Agreement, therefore, seeka to promote and atrengthen the unity
and security betveen the Navaje child and his or her natural family. The
primary considerationa in the placement of a Navsjo child are to inaure that
the child {s raised within the Kavajo culture, that the child 1a rafased within
hia or her fanily vhere possible and that the child 1s rafaed as an Indian.

D. The ICUA confirms the exclusive jurisdiction of the NAVAJO TRIBE
over any child custody proceeding involving s Navajo child who resides or is
domiciled within the Nsvsjo Reservation and over any Navajo child who {a &
vard of the Navajo tridal court.

E.  The WATAJO TRIBE and STATE support the policy of Section 101(b) of
the ICWA to tYansfer atate court proceedings for foater csre placement or the
tormination of parental rights to Ksvsjo children not domiciled or residing
vithin the re-ervation to the jurisdiction of the tribe upon petition of the
KAVAJO TRIBE or the KRavsjo child's psrent or Indisn custodisn, absent good
csuae to the contrary. The NAVAJO TRIBE and the STATE recognize that the ICWA
providea either parent msy object to the trsnsfer of the proceedings.

F. Section 109(s) of the ICUA provides that States and Indian tribes
are suthorfized to enter into agreesents with esch other respecting care and
custody of Indian children and Jurisdiction over child custody proceedings,
including agreenents vhich may provide for orderly transfer of Jurisdiction on
s case-by-csse basis and agreements vhich provide for concurrent juriadiction
betveen States and Indisn tribes. The STATE and the NAVAJO TRIBE desire to

provide for the orderly transfer of Jurisdiction over child custody

-2-
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proceedings and to enter {into an agreement reapecting care and custody of
Navajo children, in accordance with the provisions of the ICVWA.

C. The STATE and the NAVAYO TRISE support and will gn fulfilling the
tersr of thia Agreement .act {n accordsnce with the full faith and credit
provision contained in Section 101(d) of the ICWA. That sectionm requires that
the United States, every State and every Indian tribe give full faith and
credit to the public acts, records and Judicial proceedings of any Indian
tribe applicable to Indian ch1ld custody proceedings to the same extent that
such entities give full fafth and credit to the public acts, records, and
Judicial proceedings of any other entity.

H.  This Agreement shall be construed in the spirit of cooperation gnd
in ® smanner which protects and promotes the best interests of Indian children
and the security of Indian tribes and families. This Agreement gshall be
interpreted in a manner which reflecta the unique values of Indian culture,

custos and txadition.
11. GENERAL PROVISIONS

A.  The STATE acknovledges that this Agreement binds the the Human
Services Department and fts local offices to the provisions herein set forth.
8. This Agreesent applies to any unmarried chi1ld under the age of 18
vho 1s = member of or eligible for mesbership in the Navajo Tribe and s the
biological child of s member of the Navajo Tribe, herein referred to as
"Navajo child”. The Xavajo Tribal Code, 1| K.T.C. 8501, defines weabership in
the Navajo Tribe as the following: .
1. All persons of Navajo blood whose names appear on the official

roll of the Navajo Tribe maintained by the Buresu of Indian Affairs.
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2. Any person vho 15 at least one-fourth degree Navajo blood, but
vho has not previously been enrolled as s wember of the Navajo Tribe, 4s
eligible for Tribal membership and enrollment.

3. Children born tc sny enrolled uesber of the Navajo Tribe shall
sutomatically become menbers of the Navajo Tribe snd shall be enrolled,
provided they are at least one-fourth degree Navajo blood.

L. For purposes of this Agreement, all definitions contsined in the
1CWA sre applicable and shall be referenced and utilized in the performance of
esch party's obligations.

D. Determinastion of membership in the Navajo Tride ghall be the sole
responsibility of the NAVAJO TRIBE. Membership inquirie. shall be referred by
the STATE to the Navsjo Contsct Office designated in Section II1.B.l. for
processing, snd s determination of zembership shall de conclusive upon the
psrties. The NAVAJO TRIBE ahsll process all spplicstions for enrollment in
the Nsvajo Ttibe. The NAVAJO TRIBF thsll make s determination of membership
of a referred minor within ten (10) days from the time sufficient background
information is provided to the NAVAJO TRIBE. If insufficient information to
verify mecbership is provided, the NAVAJO TRIBE will request additional
irformation from the STATE in writing within ten (10) dsys of receiving the
inquiry concerning the minor's menbership.

E. The STATE will follow the statutory confidentislity restrictions of
the Nev Mexico Children's Code [$§§32-1-1 through 32-1-45 NMSA 1978) and
Adoption Act [§840-7-1 to &0-7-11; and 40-7-13 to 40-7-17 NMSA 1978) in
performance of ite rec<vonsibilities under this Agreement. The NAVA:IO TRIBE
vill follow the confidentislity restrictions of the Federal Privacy Act, §
U.S.C. §552(s), and tribal policies in performance of 4ts responsibilities

under this Agreement. The STATE and NAVAJO TRIBE will share informstion in

b
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eny child custody mstter where there 4o o trenefer of Juriediction or
cooperetive plecement efforte.  Sociel gervices steff of the STATE will
testify vhen necessory in Novejo tribel court upon fesuence of a eubpoens by
the _trlbol ecourt. Soclo_l services oteff of the NAVAJO TI_IIE will teetify when

necessory {n otete court upon fssuence of o subpoene by the STATE.
111, NOTICE

A. Type of Proceedings.

1.  The STATE ehell notify the NAVAJO TRIBE of eny fnetence where
the STATE tekes physiciel cuestody of e Nevejo child or of eny child custody
proceeding comnenced by the STATE involving e Nevejo child.

2. Notice shell be given of the following:

(¢) 1nvolunteTy proceedings: foeter core plecementes;
terninetion of perentel righte; pre-edoptive ond edoptive plecemente;

(b) volunterr proceedings: foster cere, pre-edoptive
plecements, relinquishments and consents to terminetion of perentel righte;
ond

(c) Judiciel heeringe under the New Mexico Children's Code ond
Adoption Act.

B. Contect Pereons.

1. Vhen e child custody proceeding fe cormenced in o New Mexico

otete court concerning o Nevejo child, the STATE shell provide notice oo

required by Section III of thie Agreement, to:

THE NAVAJO NATION

Divieion of Sociel Welfere
P.0. Box 1)

Window Rock, Arfzone #<515

«Se
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602/871~4941 Ex. 1807 or Ext. 1936

2. ‘hen the STATE takes physical custody of a Navaio child, 1f the
child 1s found in San Juan County, the STATE shall provide notice to the
$hiprock Office of the Ravajo Kastion, Division of Sooial Welfare, Special
Services Unit, P.0. Box 3289, Shiprock, New Mexico 87420, (505) 368-4319,
4320, 4433; 4f the child 1s found 4n McKinley County, Canoncito or Alamo, the
STATF shall provide notice to the Crownpoint Office of the Navajo Nation,
Division of Social Welfare, P.0. Box 936, Crownpoint, Nev Mexico, (50%)
786-5225, 5300, 5500. 17 the Navajo child is found in any other county of New
Mexico, the STATE shall provide notice as set forth in Section 111.B.). The
FAVAJO TRIBE shall provide the STATE with emergency telephone numbers for
after-hours and wveekend contact. The contact person for the NAVAJO TRIBE
shall be a Socia) Vorker IV in the respactive offices.

3. The contact persons for the STATE shall be the Office Managers
of the San Juan and McKinley County Social Services Offices in New Mexico, or

their designees. The addresses and telephone numbers of these offices are:

° McKinley County San Juan County
Socisl Services Division Social Services Division
2907 East Aztec 101 W. Animss
Draver 1300 P.0. Draver 1
Gallup, Nev Mexico 8730) Farmington, Newv Mexico 87401
(505) 863-9556 (505) 327-5316

(505) 326-3665 (after hours)
L. The contsct person for the STATE for all other county offices
shall be the Chief, Field Services Bureau, Social Service Division, P.0. Box
2348 ~ Room 519, PERA Building, Santa Fe, Nev Mexico B87504-2348, (505)
827-4266.
5. The emergency telephrne number for the STATE for after-hours

and veekend contact shall be 1-800-834-3456.
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C. Time lloits.

1. The STATE, within tventy-four (24) hours (excluding weekends

and holidsys) of taking physical custody of a chi1d the STATE knows or has
reason to know is Or may be s Navsjo chi)d ahsll give nqtice by telephone to
the NAVAJO TRIBE'a contact person designated 4n Section III.B.2. above.
Within five dsys of the 1initial oral notice, the STATE ahall give written
notice by registered mail, return receipt requested, to the RAVAJO TRIBE'a
contsct person, designsted in Section 111.B.2. sbove.

A, The STATF, within twertvefruvr () Hrges 37 2a=eacing 8 child
cuetndv proceeling Ir £rste court involving & child the STATE knows or has
resson to know 18 or nmav be 8 Nsvsjo child <ha'l give notice by telephone to
the NAVAJO TRIBE's contsct person, designsted in Section 1I1.B.1. above.
Within five dsys of the initial oral notice, the STATE shall give vritten
notice by registered mail, return receipt Tequested, to the KAVAJO TRIBE'a
contact persof, designated 1o Section IIL.B.1. above.

D. Contents of Notice.

The oral aud vritten notice shall include the informstion requested
Appendix A to thia Agreecent (ICVA Notice), to the extent such information
availsble. In sddition, the following information ahsll be provided:

1. & copy of the all plesdings in the child custody proceeding;

2. information about the child’s circumstances, including the
ressons for plscement; and

3. dentification of sny specisl needs of the child.

Iv. JURISDICTION

A. Exclusive jurisdiction in the Nsvajo Tribsl Court.
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1. The NAVAJO TRIDE shall have exclusive furisdiction over any
"child custody proceeding as aet forth in Section 111.A.2., 4nvolving a
Navajo child who resides or is domiciled within the Navaio Reservation. Where
s Navajo child is a wayd -of the Navajo tribal court, the NAVAJO TRIBE shall
retain exclusive jurisdiction, notwithstanding the residence or domicile of
the Ravajo child.

2. The “"Navajo Reservation" is defined in the ICWA as a1l land
vithin the limits of the Navajo Reservation, notwithstanding the issuance of
any patent, and including rights-of-way running through the reservation; all
dependent Navajo communities within the borders of New Mexico; all Navajo
allotwments, the Indian titles to wvhich have not been extinguirhed; including
rights-of-wav running through same; and anv other lands, title to which ‘s
either held by the United States for the benefit of the Navajo Tribe or Navajo
dndividuals, or held by the Navajo Tribe subject to a restriction by the
United States-against slienation.

B. State or tribal jurisdiction.
*1. If a Navajo child is not domiciled or residing within the
Navajo Reservation and is involved in a state court proceeding for foster care
placement or termination of parental rights, a petition for transfer of the
proceeding to the tribal court may be filed 4n atate court and Jurisdiction
ahall be determined in accordsnce with §101(db) of the ICWA. It shall be the
policy of the STATE that a petition to transfer by the NAVAJO TRIBE will be

favored vhenever permitted by the ICWA. It shall be the policy of the NAVAJO

TRIBE to request transfer only upon a deiermination that such tranafer is in

the best interests of the Navajo child and family. The STATE sand the NAVAJO
TRIBE agree to work cooperatively in a1l child custody proceedings to protect

the best interests of the Navajo child and his or her natural family.
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2,  The NAVAJO TRIBE agrees to make every reasonsble efrort to file
a motion to {ntervene in any child custody proceeding within ten (10) dsys and
s petition to transfer jurisidiction to the Navajo tribal court within twventy
(20)_days after the KAVAJO TRIBE's contact person receives the written notice,
as specified in Section II1 of this Agreement. If a transfer decision cannot
be made by the RAVAJO TRIBE within twen?: (2%) days, the NAVAJO TRIBE will
submit to the STATE in writing their plans for transfer, or reasons why a
transfer decision cannot be made at that time and vhen the KAVAJO TRIRE
expects that a decision can be made. A deley fn petitioning for transfer or
moving to {ntervene may {nclude that insufficient informstion has been
provided to the NAVAJO TRIBE to verify membership in the Navajo Tribe. 1If
fnsufficfent information to verify membership exists, the NAVAJO TRIPE will
Tequest in writing additional information from the STATE within ten (10) deys
of receiving written notice of the child custody proceeding in the NAVAJO
TRIBE contact: office designsted {n Section I11.B.1. above.

3. During the twenty (20) day period following the NAVAJO TRIBE'a
receipt of written notice, representatives of the STATE and the NAVAJO TRIDE
may arrange a stsffing to discuss whether jurisdiction fn the STATE or NAVAJO
TRIBE would be {n the best interests of the Favajo child. When selection has
not been made betveen state and tridbal court jurisdiction, the STATE ghall
proceed in accordsnce with the New P.hxico Children's Code and Adoptions Act
until such time as jurisdiction s transferred to the NAVAJO TRIBE; provided,
however, thst the STATE shsll fnform the NAV?  TRIBE of all proceedings and
staffings as provided {n Sectfon IV.B.&. below, i

4. If the NAVAJO TRIBE declines jurisdiction in s particular case,
the STATE shall continue to inform the NAVAJO TRIBE ebout the state court

proceedings involving the Nsvajo child by providing the NAVAJO TRIBE with

-9
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copies of all motionss notices of “esring and orders filed in thst csse. A
summary of casevork activities ahsll be provided to the KAVAJO TRIBE every six
months. In addition, the STATE shall give the NAVAJO TRIBE ressonable and
adequate notice of all STATE staffings and tha opportunity to participate
fully 4n those stsffingc. The STATE and NAVAJO Th.4E ahall coOperate in
casevork to the maximum extent poasible, but the entity with jurisdiction over
the Ravaio child shall have the primary responsibility for casework.

S. there & atate court intends to dismiaa 8 child cuatody
proceeding for lsck of jurisdiction, the STATF ahall notify the NAVAJO: TRIBE
before the case 45 dismissed. In such cases, the STATE shall contsct the
NAVAJO TRIBE's contact person designated in Section 111.B.1. above.

6. vhen the STATE has jurisdiction of s csse involving a Navajo
child residing within the Nsvajo Reservation, STATE social workera shall be
pernitted tc enter the XNsvaio Reservation to provide appropriate socisl
services to ‘thst child and his/her family. WVhen the FAVAJO TRIBE has
Juriadiction ol & csse involving a Navajo child residing off the Ravsjo
Reservation, NAVAJO TRIBE social workera shsll be permitted into Nev Mexico to
provide appropriste social services to that child and his/her family.
Arrangements msy slso be msde in other individual cases to provide socisl
services on or off the Kavajo Reservation by the STATE and the KAVAJO TRIBE
wvhere asuch arrangemente will be 4in the beat iInterests of the child and/or
family being aserved. STATE social wvorkers msy request the asssistance of
Navajo police in appropriste circumstances. NAVAJO TRIBE social vorkera may
requeat thz assistance of State, County, or City police in approrriate
circunstances. VWhenever required, upon aubpoens, STATE social workers will
testify in Navajo tribsl court and NAVAJO TRIBE's socisl vorkers will testify

in State court.

-10-
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V.  PLACEMINT PREFERENCES

A. In o]l pre-edoptive, edoptive, or foster cere placements under otote
lev,. the preferences ound ‘stenderds for plizement provided in Seetion 105 of
the ICWA ohall epply in the ebsence of good ceuse to the contrery.

1.  For edoptive plecement, the plecement preferences in order of
priordty ere:

8. o mer et of the Novejo child'e extended fonily;
b.  other members of the Neveio Tribe: or
¢. other Indfan faniliee.

2. For foster cere or pre-adoptive plecement, the plecenent

preferences in order of priority ere:

6. o member of the Nevajo caild’e extended fanily;

b. o foeter home licen ed, epproved or epecified by the
NAVAJO TRIBE;®

€. on Indian foster home licensed or spproved by the STATE;
or

d. en inetitution f-r children epproved by the NAVAJO TRIBE
or opereted by en Indie.. orgenizetion which hee o progrem suiteble to meet the
Nevejo child’e neede.

3. Nevejo custom end lew regerdiug custody end plecement of Nevejo
children 3hall eleo be utilized In the plecement of Nevejo children.
Questions of Nevelo lev ov custom ehell be certified to the Judiciel Brench of
the Navejo Nation, Atten®?~z: Solicitor, P.0. Box 447, Window Rock, Arizoma,
86515 for a written opi {om. The Fovejo child ehsll be pleced within

tessonebie rroximity to hie or her hose where appropriete.
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B. Any Navajo child placed for foster care or preadoptive placement
shall be placed in the least restrictive asetting vhich moat approx‘mates &
family and in which his special needs, if any, may bz met; the child shall be
placed vithin reasonable proximity to hia or her home, taking into account any
apecial peeds of the child.

C. In any proceeding ia which the STATE ia unable to arrange compliance
vith.the ICWA placement preferenceas pursuant to Section 105 of the ICWA, the
STATE ahall prepare s report evidencing its efforts to comply with the order
of preference and slall send it to the NAVAJO TRIBE'S contact person
deaignated in Section III.B.1. above vithin five (5) days /2xcluding weekends
and holidays) of the placement.

D. In the placement of a Navajo child, the preference of the child's
parent(a) shall be considered where such preference is appropriate. It ahall
be considered inappropriate for the parenta of s Navajo child to request that
their child fot be placed in a Navajo or Indian home.

E. The request of a parent of s Navajo child to remain anonymous shall
be honored by the STATE and KAVAJO TRIBE; however, it 1s undarstood that
anonymity aspplies only to the parent’'s extendei family. The Tequest of s
garent to remain anonymous shall mot outweigh the right of s Favajo child to

be rajsed #ithin the Navajo culture or Native American culture.
vi. CHILD PROTECTIVE SERVICES

A.  The STATE shsll be primarily responsible for receiving and
investigating reports of suspected child abuse or neglect conceining Navajo

children vho are found off the Navajo Reservation. The NAVAJO TRIBE ahall be

primarily tvesponsible for rcceiving and inveatigating reports of suapected

]2~
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child sbuse or neglect concerning Xsvsjo children and non-Nsvsjo Indisn
children who reside or sre locsted within the Ksvajo Reservation. MNowever,
upon receiving s report of surpected child sbuse or neglect, either the STATE
or the RAVAJO TRIBE shall-tske im edicte steps to investigste the rveport and
insure the ssfety of the child even though there may be o question g5 to
vhether the child resides on or off the .avsio Reservation or whether the
child.is Navajo or non-Ravajo.

B. If the NAVAJO TRIBE receives & referral for child protective
services concerning s non-Indisn child vho resides on the Navsjo Reservstion,
the NAVAJO TRIBE shall do the prelininsry investigstion and take whatever
sction is necesssry to {nsure the fmmediste ssfety of the child. The case
vill then be referred by telephone, with written confirmation follovwing, to
the appropriste STATE Socis] Services Division Office as provided fn Section
111.3.3. stove, within twenty-four (24) hours, excluding weekends and
holidsys. THe NAVAJO TRIBE shsl) be responsidle for psyment for custodial
care for the child for the first twenty-four (24) hours. Where required,
child protective service wvorkers from the NAVAJO TRIBE wil) testify in STATE
court to substsntiste the initial removel of the child fros. his/her home.
Primary responsidility for follow-up trestment snd services to the non-Indien
child and his/her family will lie with the appropriste STATE county office,
unless representstives of the NAVAJO TRIBE and the STATE mutually sgree upon
other arrangements st & stsffing held within twenty (20) dsys after the
STATE's receipt of written confirmation.

C. If the KAVAJO TRIBE receives & referrs] on s non-Navajo Indisn child
vho is found within «lie reservetion but does not reside therein, the NAVAJO
TRIBE shall do the preliminary investigstion and teke whatever sction ia

neces=sry to insure the {umediste ssfety of ihe child. The child will then be

-1%-
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veferred by telephone, with written confirmation folloving, to the appropriate
STATE Socfal Services Divieion offices ar provided in Section II1,B.). above
or the appropriete tribe within twenty-four (24) houre, excluding weekends and
holidaye. The NAVAJO TRIBE will be responeible for the coet of custodial care
of the child for the first twency-four (2&) houre of cere. Vhere required,
child protective service workers from the NAVAJO TRIDE wi)l teetify in STATE
eourt' to substentiate the {nitial removal of the child from his or her home.

D. In order to prevent imminent phyeical damage or hars to a Nnv!;o
child, the STATE ehall take emergency custody of a NaveJo child under Nev4
Mexico lev and the ICVA 1f the child rebides or is domiciled within the Ravajo
Reservation, but is temporarily located off 2he reservetion. A referra) will
be smade of the case vithin twenty-four (24) hours, excluding weekends and
holideys, by the STATE to the appropriate NAVAJO TRIBE'e contact pereon
deeignated in eection 111,8.2, The STATE shall be responsible for the Navajo
child, including payment to the ehelter on behalf of the Nevajo child, for the
first twventy-four (24) hours. The NAVAJO TRIBE will make errangenente to
assume custody of the Navajo child vho ie a resident or demiciliary of the
Navajo Reservetion vithin twenty-four (24) houre, excluding weekends and
holidays, after referrel, if the child is found within San Juan County or
McKinley County or will assume vespeusibility for the coet of care after the
firet twenty-four (2{) hours unti)] errangemente can be wade to aseume custedy
of the Nevajo child, The NKAVAJO TRIBE will make reasonsble efforte to aesume
cuetody of the Navajo child if found in an area other than San Juan County or
McKinley County and will assume responsibility for cost of care after the
firet tventy-four (24) hours until arrangements can be msde to assume cuetody
of the Navajo child. 1f a Navajo child who resides and ie domiciled off the

Navajo Reservation is placed by the STATL in emergency care, the STATE ehall

14~
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be responsible for that Navajo child, including payment for shelter care on
behalf of the child.

E. Regaréiess of the Navajo child's residency, 1{ a Navajo child is
placed by the STATE into 3n emergency shelter, and the Navajo child'e family
has requested the Kavajo child to be released to them on & wveekend or
after-houts, if it would work a hardship on the Navajo child’s family not to
release the Navajo child at that time and if there 1s no evidence of
significant abuse, upon notification to and approval by the STATE's on-call
socis]l vorker, the Kavajo child shsll be relessed to his/her family. The
STATE shall notify the NAVAYO TRIBE's “contact person designated in Section
111.8.2. sbove on the next working day. The STATE shall make payment on
behalf of the Ravajo child to the erergency shelter. 1If the STATE detervinas
that it would not be in the best interast of the Navajo child to release
hin/her to family members upon their request, then the STATE shall retain
physical custody of the Navajo child in the emergency shelter and the payment
provisions of Section VI.D. abave shall apply.

F. "If a ¥avajo child 4s taken into the STATE's custody during normal
vorking hours and the STATE has determined that the child should be raleased
to his or her family, the STATE may release the Navajo child to his or her
family 4n less than twenty-four (24) hours provided that the STATE has
conferred vith or made reasontble efforts to confer with the KAVAJO TRIBE's
contact person designated in Section 111.B.2. to determine whether there is an
open case concerning that child. The STATE shall be responsible for the
Navajo child, including payment to the shelter on behalf of the Navajo child
for the fitst tventy-four (24) hours of care. 1f the NAVAJO TRIBE does mnot
vant the Favajo child released to his/her family the NAVAJO TRIBE shall

proceed in sccordance with the provisions Section VI.D.
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VII. FOSTER CARE AND PRE-ADOPTIVE PLACEMENTS

A. The STATE eohell recognize foster honmes certified, approved or
1:cepsed by the NAVAJO TRIBE ae meeting the foster home 1fceneing Tequirements
under atate law and the NAVAJO TRIBE ehall Tecognize STATE foeter home
licensing as meeting the Tequiremente of the NAVAJO TRIBE. The STATE wmay
place. Navajo children in foster homes licensed by the NAVAJO TRIBE and the
FAVAJO TRIBE msy plece Nevalo children in foeter homes licensed by the STATE
1f such plecement 15 mutuslly egreed upon by the STATE and the NAVAJO TRIDE.

B. Upon taking cuetody of e Nevejo child, the STATE ehall asoume
responsiuility for el coste of foster cere (in both foeter homes licensed by
the FAVAJO TKIBF end the STATE), eupervieion and sociel eervices, until
Juriediction of the matter fs transferred to the NAVAJO TRIBE, et which time
the NAVAJO TRIBE ehall aseume responeidility for all euch coets, aubject
hovever, to the energency shelter core provieions of Section VI. above,

C.  Upon taking custody of a Nevefo child, the NAVAJO TRIBE ahal) aseume
responeibility for all costs of foster care (in both foster homes licensed by
the NAVAJO TRIBE and the STATE), euperviefon, and encial services, until such
time as juri.diction of the matter 1o treneferred to the STATE, ot which time
the STATE ehal) aseume responsibility for all euch coets.

D.  The STATE and the NAVAJO TRIBE shall coordinute efforte inm locating
the moet euiteble foester care z:d pre-adoptive placepent for Navejo children
in accordance with the placement preferences deecribed im the ICWA ond

according to Nevajo cuetom.

E.  The NAVAJO TRIBE shell utilize ite owvn foeter care liceneing, ap-

provel or certificetion stenderds in determining the suitebility of homes to

provide foster care on the Nevejo Reservation and ite own procedure for the
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approval of Indian foster homes. The NAVAJO TRIBE will provide the STATE
vith a copy of foster care licensing standards and procedures utilized by
the NAVAJO TRIBE to license foster care homes on the Nava‘o Reservation, and
will provide s copy of -changes in foster care licenping atandards and
procedures within thirty (30) days after the effective date of such changes.

F.  The STATE agrees that in the event a Navajo child 1s placed in the
legal custody of the STATE and that Navajo child 1s placed 1n a licensed
foster home of the KAVAJO TRIBE while in the legal custody of the STATE, the
STATE shall pay the costs of foster or pre-adoptive care in the sane manner
and to the asme extent as the STATE pays the costs of foster care to STATE
licensed foster homes and shall proceed to manage the case in accordance
vith applicable stite lav and the ICWA. The NAVAJO TRIBE will assist the
STATE {n working with the Navajo foster parents and 1in menagenent of the
case vhen requested.

C.  The' NAVAJO TRIBE ajrees that if it 1s neceseary for a Navajo child
in the legal custodv of the STATE to bc removed from a foster home 1icensed
by the FAVAJO TRIBE or located on the Navajo Reservation either due to an
order of a state or tribal court ¢r due to a deterrination that removal is
in the best interests of the Navajo child and the removal {s recoxmended by
a ctaffing between the STATE and NAVAJO TRIBZ, the NAVAJO TRIBE will assist
in resoving the Kavajo child from the Navajo Reservation and transferring
physical custody of the child to the STATE.

R.  The STATE agrees thrt 1f it {¢ necessary for a Kavajo child 1n the
Jegal custody of the KAVAJO TRIBE to be removed from a foster hone 1icensed
by the STATE either due to an order of a state or tribal court or due to a
determination that removal 1s in the best interests of the Navajo child and

the removal is recommended by a staffing betvean the STATE and NAVAJO TRIBE,

-17-
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the STATE will esefet in removing the Foevejo child from the foster home oud
tronsferring phyeicel custody of the child to the NAVAJO TRIBE.

1.  The supervieion of the plecement of o Nevefo child by the STATE in
¢ foster home licensed. by the WAVAJO TRIBE ohall be o 1cooperetive effort
between the STATE ond the NAVAJO TRIBE. Any chenge in such plecement ghall
he made pursuent to o otaffing betveen the STATE end the NAVAJO TRIBE.

J.  The eupervieion of the plecement of a Havejo child by the KAVAJO
TRIBE in & foster home licensed by the STATE shall be o cooperstive effort
betveen the STATE end the NAVAJO TRIBE. Any chenge in guch plecement ghell
be made pursuent to o eteffing betveen the STATE ond the NAVAJO TRIBE.

K. The FAVAJO TRIBE shall notify the STATE wvithin twenty-four (24)
hours from the time the NAVAJO TRIBE becomes overe of any emerguncy
eituetion involving the cere or vell-being of o Nevejo child pleced by the
STATE in & foster home licensed by the RAVAJO TRIBE. The NAVAJO TPIBE ehell
notify the office Manegere of the respective County S.ciel Services offices
in New Mexico or their designees, os provided in Section III.B.3. ebove or
conteit the STATE by wuee of the emergency telephone nunber provided in
Section I1I1.B.5. 1f the emergency situsiion occurs efter-hours or on o
weekend. Provided, however, that the KAVAJO TRIRE shell reke wviatever steps
oTe necessory to insure the well-being of the child until the STATE cen
essume ite responsibility.

L. The STATE ehell notify the FAVAJO TRIBE withip tventy-four (24)
houre (excluding weekends ond holideys) from the time the STATE becomes
owvere of eny eaergency situetion {ovolving the cere or vell-being of o
Nevejo child pleced by the STATE or the NAVAJO TRIBE in a foster home
licensed by the STATE. The STATE shell plece the Nevejo child in emergency

foster cere. The STATE ehall notify the NAVAJO TRIBE'e egency offices os
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provided in Section 111.B.2. above. Pre.ided, hovever, thst the $STATE shall
take whstever steps are necessaTy to insure the well-being of the child
unti]l the NAVAJO TRIBE csn assume {its responsibility. The NAVAJO TRIBE
shal]l provide the STATE with an emergency telephone nucher for after-hours

and veekend contsct,

VI1Il.. ADOPTIVE PLACEMENTS

A. The parties to this Agreement shsll coordinate efforts in
locsting suitable adoptive families for Nsvajc children.

B. The NAVAJO TRIBE stall with the authorization of the
applicants provide the STATE with the nawes and home studies of prospective
adoptive homes on the Navajo Reservation, in order to assist the STATE in
complying vith the placement preferences established in Section 105 of the
ICVA and those of Navsjo tribal custox. The STATE may conduct home studies
of prospective sdoptive homes located on the Nsvajo Reservation.

: €. A request for anonymity from extended family wmenbers by
parents vho are placing their children for adoption shall be honored by both
the STATE and KAVAJO TRIBE, but such request shsll not override the bssic
right of a NKsvsjo child to be rafsed wvithin Navajo culture or Native
Armerican culture.

D. This section applies to both voluntary and {nvoluntary
placenents.

E. All petitions for independent adoptions will be revieved by
the STATE to determine to the best of the STATE's ability givan the

informatio. presented vhether s Nsvajo child 1s dnvolved. 1If such a child

-}5-
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1s involved, the STATE ahall oppose waiver of the placement requirements

unless there has been compliance with the ICWA placement preferences.
IX. CHANGES AND CANCELLATION OF ACREEMENT

A. Any provision of this agreesent may be altered, varied, modified,
or wpived only 1f such alteration, modificcrion or waiver is: 1) reduced to
vriting; 2) signed by authorized repreaentatives of both parties; and 3)
atta.hed to the original of this Agreement.

B. This Agreesent may be cancelled by efther party at any time after
one hundred eighty (180) days written notice of the Intent to cancel has
been given to the other party. Such cancellation shall not affect any

action or proceeding over vhich a court has slready assumed jurizdiction.
X. EFFECT OF PRIOR AGREEMENTS

This Agreement supercedes all prior written and oral agreements,
covenants and understandings between the STATE and/or its county offices and

the NAVAJO TRIBE concerning the subject matter descridbed heredno.

IN VITNESS WHEREOF, THE PARTIES RERETO BAVE SIGNED THIS AGREEMENT this

11th day of _ September » 1985,

éé_. -
Peterson hh%{ oney Anayg,} Govera

Navsjo Tribe State of Mexico

=20~
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D. Yerziz, SytutgogfDirector R. Vigll,
Division of Sociel v.£1fere, Nevejo Tride Mexico Numan Services
. . Depertment «

In eccordence with the eppliceble levs, thie Agreement hae been revieved
by the undereigned vho heve determined thet this Agreement 1e in gppropriete
form end within the powers end priority grented to gech Seepective public

&QMOW

Cleudeen Betes Arthur Ellen Souberman

Attorney Generel for the Nevejo Netion

Nevejo Netion /

P.0. Drever 2010 Brende J. Bellofger

Windov Rock, Arizone 86515 Aseietant Cenerel Counsels

- Office of Genersl Couneel

Human Services Depertment
P.0. Box 2348
Sente Fe, Nev Mexico 87503

APPROVED, DEPARTMENT OF

Dete: 0 -/ ~ ¥
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JCWA NOTICE

Information on the child 1s as follows:

b,  Present vesidence:

c. Place of birth:

d. Date of birth:

¢, When child vas teken into custody:
f. Where child vas taken into custody:

§. Triba) affilistion:

h. Tribsl census or enrollment number:
Information on the parents is as follows:

8s  Mother: NAME:

Maiden Kame:

b,  Permanent Address:

Appendix A

€, Current Address:

d, Place of Birth:

e, Date of Birth:

f. Tridbal affilistion:

g+ Tribal enrollment or census number:

8+ Father: RAME:

b,  Permanent Address:

e, Current Resid H

d. Place of dirth:

e. Date of Birth:

f. Tridal Affilistion:

g+ Tribal enrollment or census number:
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If these ore bot the neturs] perente, placee oupply the somt taformation or

the naturel perenr :

Plasee supply the names of-reletives, other family names. end otber

infermetion sbout the extended family that will e1d 1n identificetion:

The petitioner in thie proceeding is:

o, Name:
b, Adédrees: Phone:
¢, Title:

The socie] vorker for the-etete in thie proceeding, 1f not the petitioner

10 . Kame:

b, Addrees:

¢, Phone:

The ottorney for the petiffoner 1::

b. Adéress:

c. Phone:

-2-
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THE NAVAJO NATION

P TER MacDONALD, CHAIRMAN
THE V43100 TRIBAL COUNCH
JOHNNY R. THOMPSON, VICE CHAIRMAN
THE N 1Y 400 TRIB AL COUNCH

DIVISION OF SOCIAL WELFARE
Post Office Drawer JJ
Window Rock, Arizona 86515

December 4, 1987

The Honorable Daniel K. Inouye. Senator
SH-722 Hart Senate Office Building
Washington, D.C. 20510-1102
Dear Senator

On November !0, 1987, while I was testifying at the Senate
Select Committee Oversight Hearing on the Indian Child Welfare Act,
Senator Dennis De Concini asked me specific guestlons concerning
the 1incidence of private adoptions an . j Navajos This I believe
was 1nh response to our request that the Act be clarified to spe-
ci1fically apply to private ac-ptions.

Unfortunately., when the Tribe does not receive notice of an
adoption as mandated by the Act, which 1s all to often the case
with private adopt:ions, we have no way to assert our rights guaran-
teed by the Act nor are we capable of quantifying the scope of
problem.

The following numbers a2re based only on these case ana in-
stances where for variods reascns the Tribe has been informed that
a private adoption has occurred. This has generally occurred after
the adoption has been finalized.

Prior to 1980, when the Navajo Nation formally smplemented its

ICWA program. we know Of 19 adoptions. These are based on contact

Pout Office Box 3088Window Rock. N3vBjo Nabon (ARIZONA) 8(602) 871-4941
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THE NAVAJO NATION

P TER MacDONALD, CHAIRMAN
THE V43100 TRIBAL COUNCH
JOHNNY R. THOMPSON, VICE CHAIRMAN
THE N 1Y 400 TRIB AL COUNCH

DIVISION OF SOCIAL WELFARE
Post Office Drawer JJ
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the 1incidence of private adoptions an . j Navajos This I believe
was 1nh response to our request that the Act be clarified to spe-
ci1fically apply to private ac-ptions.

Unfortunately., when the Tribe does not receive notice of an
adoption as mandated by the Act, which 1s all to often the case
with private adopt:ions, we have no way to assert our rights guaran-
teed by the Act nor are we capable of quantifying the scope of
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stances where for variods reascns the Tribe has been informed that
a private adoption has occurred. This has generally occurred after
the adoption has been finalized.

Prior to 1980, when the Navajo Nation formally smplemented its

ICWA program. we know Of 19 adoptions. These are based on contact

Pout Office Box 3088Window Rock. N3vBjo Nabon (ARIZONA) 8(602) 871-4941
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from individuals who claim to have been adopted and are seeking en-
rollment as a member rf the Navajo Tribe, or some other assistance
from the Tribe.

Since 1980 there are another 31 instances of private adoptions
that have occurred and the Tribe did not receive the requisite no-
tice as required by tha ICWA. Our ICWA Program staff has become
aware of these 31 instances through the following means:

a Relatives who were aware of pregnancies within their ex-
tended families and became concerned when the child to be
born was never seen by the extended family;

b. adoptive parents wishing to enroll the child for benefits
from the Navajo Nation;

c. adoptive parents who relinquish parental rights or seek
assistance from the Tribe wiien Navajo adoptees tegin ex-
periencing behavior problems;

d the thorough scraening by the State of Arizona's Inter-
state Compact Office in Phoenix, Arizona.

e. natural parents who regret relinquishing rights for adop-
tion ifter the fact of the adoption,

f. concerned citizens who report Navajo children appearing
to be out place or maltreat~d.

There are undoubtedly numerous other private adoptions which
have occurred since the passage of the ICWA, to which the Navajo
Nation has no knowledge of or information on. It is precisely
this fact which supports our request that your Committee take
action to make 1t patently clear the notice provisions of the ICWA

are fully ap .icable to private adoptions. The ¢ 1lure of
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individuals and courts providing notices to Indian tribes in this
situation, limits a Tribe's ability to assert its rights created by
the ICWA.

I trust that this information points out the need for clarify-
ing the applicaticn of the ICWA with regard to private adoptions,
and is a partial answer to Senator De Concin.'s questions which
arose during the hearing on November 10, 1987. Finally attached
also 1s a copy of my verbal iestimony as requested during the hear-
ing.

Sincerely,

éﬂﬂ/u« W pubir—
slem Roanhorse
Executive Director

Q .
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7 W 6 St., Suite 510, L.A., CA 90020 (213) 738-4204 14202)

November 10, 1987

Senmtor Daniel Inouye

Senate Select Committee Indian Affairs
Senate K~use 838

dashingtos, D.C. 20510

Dear Senator Inouye:
The American Indian Mental Health Task Force is a southern
California grass roots organization concerned about the mental
health and welfare of the Indian conmunity, particularly Indian
children and families. The tAsk force is comprised of members from
the following Indian community organizations:
Southern Californis Indian Centers
L.A.County Dept, Mental Health, Amer.Indian Program Development
L.A.County Dept. Child.Services (DCS),Amer.Ind. .hild.Services
Workers
Escondido Indian Child Welfare Consortium
L.A. Indian Free Clinic
Southern California American Indian Paychologiats
and other community members
Following ia cur testimony regarding the Indian Child Welfare Act of
1978:
TESTTMONY RE ICWA

Today 63% of Americaz Tnd’s.s live in cities, and Los Angeles
County 1s home to the largeat urban Indian con."anit,, the second
largeat Indian communiiy in the nstion. Memhers from over 200
different tribes now live in this area, Three fifths c¢f all urban
Indisns live below the poverty .evel, and in Metioyolitan Los
angeles the unemployment rate for Americar Indians is 45%. TIndisns
have the highest high-school drop o.t rate (232). and 1f you include

the number of atudents who never enter high achool, this figure

increases to an estimated 65%. Cubstance abuse is highest for
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Indians vs. other ethnic minorities. Indian children suffer from
mental illness at a rate of 20T to 25%.

These factors combined with ~ther psychosocial stressors leave
urban Indians at high risk for mental illness and impaired ability
to care for families and children. It is est.mated that 1 out of
every 46 Indian children in Los Angeles is placed within the custody
of the Juvenile Dependency Court. This figure does not include
Indian children who are put up for adoption or placed out of the
home in other institutions.

. A 1985 etudy estimated an 85% ICWA non-compliance rate within
the state of California. It has been our experience that compliance
is elevated with the careful monitoring of governmental seivices by
Indian run, ICWA programs.

In Los Angeles there currently is identified 206 Indian
<hildren within the DCS system, 99 of whom are placed -utside of
their family homes. Since identification of Indian children is a
Severe problem and past history indicates that the eirur rate might
be as high as 100%, it appears .aat 200 Indiar. children in placement
may be a more accurate figure.

Providing the appropriate , federally-mandated services is

violated is many ways:

(1) Misidentification of Indian children is a severe problem
because many have Spanish surrames, phenotypically are Anglo, or do
not have a deacriptive svrname. Many times children are identified
as Indian after .ney have been in the system for years. Late
identification can result in dismissal of the case for improper

procedures.
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(2) Panel attorneys and the County Counsel have little knowledge
about YCWA, and they perceive this legislation to be a tool of
manipulation for the parents. Most of the attorneys are reluctant
to do the extra work involved. In Tos Angeles County, there is only

one attorney who willingly works on ICWA cases.

(3) Private attorneys are frequently ignorant of ICWA law or chose
noZ to fol'ow it by instructing clients to not let the state social

worker know of the Indian heritage of the child tp for adoption.

(4) Childrens Services Workers (CSWs) are sometimes prejudiced and
intentionally violate ICWA. At a child abuse workshop, 3 CSWs
openly admi*ted that they w.u'd intentionally vioslate ICWA because
they believed that *t 4ov.a be detrimental to the welfare of the
child to give a tribe the cpportunity to take jurisdiction and thus
jeopardize the child's chance for a "good, mainstream education,"

Although notified in writing, their supervisor never responded.

(5) ICWA training results in improved communication between
government workers and the local Indian community, more appropriate

utilizati-n of community rcsources, and increased TCWA compliance.

(6) Inadequate funding for legal services affects all aspects ICWA
cases ani prolongs cases as well as resulting in the permanent loss

of Indian children to their families and their tribes.

(7) 1In Los Angeles there are no mental heaith services available
which have been designed to meet the unique cultural needs of Tndian

people. Even when Indian people do utilize the County scr.ices,
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they generally do not return because the services are insensitive to

their needa.

For example: An Indian woman spanked her children abusively becauae
they had been playing with matches and accidentally set the couch on
fire. The mother, after put*‘ng out the fire, waa extremely aroused
and for the only time in her life did not have the impulae control
needed as that time. Torn by guilt, she telephoned--the Child- Abuse
hot line for information on counaeling aervicea. All 3 of her
children were put into a foster home. She was told she had tn go
for therapy in order to get her children back. She went to the
County mental health agency near her. The intake clinician was
togally insensitive to the cultural issuea involved, never aought
conaultation even though there was an Indian clinician in her agency
vho had provided cultural awarenesa training one month prior and
asked to be consulted on all Indian cases. When the mother did not
return, the worker aent her a terse, formal letter. The caae went
into permanency planning, because the mother had not received the
Court mandated therapy. Fortunately, the CSW had just learned about
the BIA-ICWA program. The family is reunited, and is no longer under

the jurisdiction of the Dependency Court.

It is probable, asa it is in many Indian cases, that if there had not
been the ICWA program at that time, that those children would have

been permanently removed from their mother.

Today, the Bureau of Indian Affairs chooses to deterwine that mental
health paycholngical gservices are not fundable by their pregranms,

even though such services are mandated in most cases by the courts.
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Aod rightly so. These aervices are what eoables pareots to raise
their level of fuoctiooiog so that they cao adequately care for
their childreo. Not ooly ahould aii ICWA programs contain funds for
psychothera)y services, includiog psychological testiog, but this
should be spelled out as part of the defioitioo of remedial,

preveotative aod reuoification services.

Although there ia oo hard data, Americano Iodiao clioiciaos, social
workers aod psychologista, agree toat the most frequeot
psychological diagoosia is major depressioo that hus evolved from
the loog hiatory of removal of Iou. ‘o childreo from their homes.
This removal has disrupted the boodiog process prerejuisite for a
healthy developmeotal process. Depression i: frequeotly masked by
subatasoce abuse; it is frequeotly so debilitatiog that pareots are
uoable to get out of bed to care for their childreo or oecessary
busioess. It ia eatimated that io L.A. about 80% of Iodlao pareots
vhose childreo are removed from the home wiod up homeless. This

nakes reunificatioo eveo more difficult.

Although the populatioo of Americao lodiaos io Los Aogeles is only
.6% (six teoths of ooe perceot), 5.5% of the Skid Row homeless are
Americao Iodisos. Furthermore, over 1/3 of Iodians serve! by Natii~
Americao Houaiog, 8o emergeocy housing program, are childreo. Yet
0oiy sbout 3% of Iodiaos achieve stable housiog. These f -iies are
at high risk for h:viog their children removed. Urbon [CWA programs
must ioclude case maoagemeot aod meuncal heanlth services to these

high riak people as well.
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The unavailability of Indian foster and adoptive homes, particularly
in urban areas contributea to the erosion of I dian culture

throughout the United States.

In the Los Angeles dependency system, there are children from tribese
from comst to coast. Sor~ of the children are full bloods; others
are not. Some childizn are over 25% Indian but not eligible for
enrollment because a tribe is matrilineal vs. patrilineal, or the
child is not of sufficient blood quantum in any particular tribe.
These Indian children must be protected by the Indian Child Welfare
tct. Even if no tribe wants to take juri:liction, the children can
be placed in Indian foster homes and qualify for IChL. remediatl,
Dféventative and reunification services. Additionally, Canadian
Indians wust be recognized as quslifying for ICWA programs, as a

result of the Jay Treaty.

The State of California has more Indians than any other stat-, yet
only 11 counties are covered by ICWA programs. Few directors of
county Departments of Mental Health have heven heard of the Indian
Child Welfare Act. ICWA must spell cut thst urban Indian
communities are entitled to funding for ICWA programs. To ignore
93% cf the Indian population is to contribute to the genocide of
Indian people. Additionally, no group, Mormon or otherwise, should

be exempt from [CWA restrict?ons.

The Indian Child Welfare Act is one of the most significant pleces
of pro-Indian legislation. However, .t accomplish.s nothing if it
i1s not backed by funding to sccomplish its goals. Certainly, by

providing extremely inadequste funding, as is now the case, the
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government perpetuates inter-tribal conflict and conflict hetween
reservation and urban communities, 1f that is the goal of Congress,

they are doing a good job.

Thece are many wvays in whizh adequate funding can oe achi~ved,

There can be included In the ICWA the mandate for state. to provide
funds for adequate ICWA programs on the county levels, The
California State Conditional Release Program i3 nn example o~ how
that can be done. Congress cax increase the BIA budget for adequate
ICWA funding. We rec;lnend that the Title Il of the Indian Child
Welfare ict be included as an entitlement program under the Social

A

Security Act.
In conclusion, we recommend thut:

(1) ICWA funding be expanded to include urban programs, nnd that
each urban, rural and re.-rvation community assess their ICWA needs

and receive funding based on need.

(2) ICWA progr .s include monies for: (a) adequate lagal
representation; (b) adequate mental health, case management nnd
psychological services, as part of preventative, remedial and
reunification services; (c) services for homeless Indian families as
part of preventative services; (d) the development of adequat :
foster and adoption resources; and (e) training programs and

dissenination of materials,

3) Any Indian child, Canadian or U.S., who is 25% Indian or more be

eligible for ICWA programs regardlees of entollment atarmns,
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(4) That no special interest group be c¢xampt from ICWA restrictions.

(5) That the Title Il of the ICWA be included aa an entitlement

program under the Social Security Act.

Thank you for your kind attention.
Reapectfully %ub-itted,
(~ .(‘—Z. (z‘v—zi’('ér
Jokn Castillo, N.S.W.
Chairmai, American Indian Mental Health T-sk Force, Southern Ca.

Chairman, Indian Child Welfare Task Force, L.A.
American Indian Employment & Training, Southein Ca. Indian Center
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Mr. Chairman and Members of the Committee:

Three Feathers Associates is honored to present it’s
assessment of the Indian Child Welfare Act and to provide the
Senate Select Committee on Indian Affairs with our
recommendations for addressing issues that affect the full
implementation of the Act and the provision of child welfare
services to Indian children and their families.

My name is Thurman Welbourne. I am employed by Three
Feathers Associates as a Family Court Services Counselor for
the Court of Indian Offenses. The Court provides judicial
services for 13 tribes and serves as the Appellant Court for
€ tribes within the Anadarko Service Area for the Bureau of
Indi 'n Affairs.

%ith me today, is Janie Braden. Ms. Braden also serves
as a Family Court Services Counselor. Ms. Dobrec, President
of Three Feathers Associates and Director of Projects is
unable to be with us today because of prior business
commitments.

Three reathers Associates has been actively involved in
providing training and technical assistaice for rndian tribes
and organizations since 1981. Currently, TFa

<> serves as the only Indian Head Start Resource Center and
Resource Access Project in the Nation;

<> operates the american Indian Child Welfare Training and
Technical Assistanc Program, which provides training and
technical assistance in child welfare services with a
concentration in child protective service, foster care
services, youth services and child sexual abuse;

<> has been working with CSR, Incorporated, wWashington p.cC.,
as the sub-contractor ir the National Study of the
Implementation of the Indian Child Welfare Act and the
Adoption Assistance and Child Welfare Act of 1980; and,

<> has developed and implemented the Family Court Services
Program for the Court of Indian Offenses, anadarko,
Oklahoma,

Based upon our knowledge and experience in working with
over 300 tribes and Indian organizations, and our direct
experience in providing child welfare services for indian
children, families and juveniles, we present our issues and
recommendations. The large-scale intrusion of outside
systems into Indian parent-child relationships and the
separation of indian children from their families .nd
communities by public and private child welfare workers has
been documented (American Asscciation on Indian Affairs,
1976, University of Denver, Denver, Colorado, 1976).

.1.
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As a result of the findings of these two groups and
efforts of concerned Indians, non-Indians and other
organizations, the 1978 Indian Child Welfare Act has become
the most significant piece of legislation affecting American
Indian families passed by the United States Congress. wWithin
350 days, the ICWA will be 10 years old (November 8, 1988).
We do believe, it now can be said, that the Act has been
tested. States and tribes have experienced failures and
successes in implementing and following the provisions of the
Law., We suggest to the Select Committee on Indian Affairs
that consideration be given by the U.S. Congress to amend the
Act.

Through substantive amendments, it is hoped that
clarificaticn would be provided to states and tribes’ as *to
their role and responsibility, relating to child custody
proceedings (Title I of the Act). Title I, currently,
addresses the responsibilities of the states and is generally
silent on the responsibilities of the tribes: their roles
are implied. Further, Title II, Indian Child and Family
Programs and Title III, Recordkeeping, Information
Availability, and Timetables would be amended to address the
issues we will identify which have inhibited states and
tribes in working tovard the full implementation of the Act.

The following are issues and recommendations we are
submitting for consideration by the Senate Select Committee
on Indian Affairs:

1. PROBLEM STATEMENT:

Tribes and their judicial systems are dealing with
juvenile ¢-~linquency on the local level. The ICWA is
silent on the issue of juvenile delinquency which
precipitates problems for tribes when juvenile delinquent
acts occur with their jurisdictional boundaries.
Additionally, state courts and social service agencies
are hesitant and do not, generally, assume responsibility
for the delinquent acts that occur outside of their
jurisdiction. This seems to be reasonable,

Comolicating this situation is the Bureau of Indian
Affairs interpretation that juvenile delinquency does not
fall unde: cthe purview of the Act. As a result, tribal
child welfare programs (ICWP) are having to address these
problems with no provisions provided for within the Act.
Further, the general lack of custody provisions,
facilities and dollars to support programs for juvenile
offenders inhibit the provision of preventative and
treatment services for American Indian youth.

Currently, individual ICWPs, CIOs and tribal courts
have attempted to develop and address the delinquency
problem on a case by case basis. To date, there has been

.2-
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7o Cuvidinated effort among these various systems, that
we are aware of, in dealing with th's issue. We do
believe and have experienced, that an uncoordinated
system leads to inconsistencies in the delivery of
services to the American Indian youth and their tamilies.

I% appears to us that the juvenils delinquenucy
proble. is as prevalent within the Indian comaunities, as
is the problem of child abuse and negle.t. Unfortunately,
we are having to deal with this !ssue on a gsecond
priority basis due to limited funding and the lack of
available resources.

RECOMMENDATION: We recommend that provisions addressing
the problem of juvenile delinquency in Indian Country be
included in the ICWA. Furthermore, these provisi-ns
should clearly define the role and responsibilities of
the tiibal court related personnel in relationship to the
the tribal/CFR court systems. We contend that this would
provide a standardized service approach in meeting the
needs of tribal youth and their communities, and
facilitate the establishment of ~.otocols for
relationships between the various actors in addressing
the issue of juvenile delinquency.

PROBLEM STATEMENT

The ICWA excludes the involvement of ICWPS in
divorce and civil child custody prr~ceedi- gs which come
before the tribal and CIO courts. Never teless, the
reality is that tribal child welfare wu..ers are often
ordered by the courts to provide social assessments and
recommendations for the best placement of the childcen
involved in such proceedings. We believe that divorce
and civil child custody proceedings zhould be excluded
from the Act, but, also, believe that provisions should
allow child welfare workers a mechanism for providing the
court systems with recommendations that best gerves the
interest of the child. 1In most divorce and civil child
custody proceedings *hat we are aware of, indicate that
the parties involved, typically, do not havc legal
representati and, thzrefore, have no formal method to
mediate the 1ssue of child custody. In the absence of
legal representation, the courts have no alternative but
to order the child welfare workers to conduct an
assessment and provide rzcommendations to help the cour!s
to determine the best placement of the child.

Because of the insufficient number of professionals
and support pcrsonnel in the tribal and CIO courts,
Indian c)mmunities often are confused by Indian child
welfare workers being involved in child custody
proceedings, and assume that ICW staff are responsibie
for all child :v:*‘4v igsues within the court systems.

-3
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KECOMAENDATION: Provisions ir. the Act are critically
needed in this area. This would permit tribal and CIO
courts to establish mediation and diversion programs as
part of the court systems; assist the courts in making
the most ap' ropriate placements for Indian children;
assist the ~ourt in maintaining Indian families; and,
reduce the burden of zlready over worked courts.

or example, in the western Oklahoma area Three
Teathers Associates las established the American Indian
ramily Courc Se-vices Program whizh provides mediation
services in divurce and civil child custody cases,in
addition to it’'s contracted services. This demonstration
project was funded by the BIA to serve as a court
liaison program for individual tribal child welfare
programs. This program was initiated in January, 1987
and has already shown pctential in the area of mediation
and diversion within the tribal and CFR Court systems.

PROBLENM STATEMENT

The Act cleariy states that Indian tribes and each
respective state shall give and provide, "Full raith and
Credit"” to public acts, records and judicial proceedings
of resnective judicial systems. However, we have
experienced difficulty with court system not hororing the
court orders issued by another court system. For
example, a New Mexico tribal court system would not honor
or accept a court order issued by an Oklahoma tribal
court. Consequently, the Oklahoma tribal court order was
ignore¢ by the New Mexico tribal court system. This
situation nas occurred involving tribal court systems
vis-a-vis State Die :rict Courts. Thus, the "Full Faith
and Credit” provisions are and have not been adhered to
consistently within the past 9 years.

RECOMMENDATION: We recommend that a mechanism be
d.veloped within the ICWA to resolve thc aforementioned
legal Jdisputes. The various court systems that are
presently involved include: tribal, CFR, and gtate
district courts. This tends to create a mul*titude of
legal issues. We suggest that the ICWA be a <nded to
address this confounding problem and that a legal process
be develcoed to resolve these disputes. This issue is
~ven more critical when state court systems, and
tribal/CIO court systems are involved. It has been our
experience, that the legal issues take rriority over the
actual children involved in a particular case, placing
the Indian children in "legal limbo®. From the social
worker perspective, we feel that the legal disputes
should have a forum established that would address the

14e
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jurisdictior. of a case in a more cimely manner. This in
itself would free the ICW workers to develop permanent
placement plans for the children in their case loads.

Through a Memorandum of Agreement, the Bureau of
Indian Affairs and Indian Health Service have mandated
the establishment of child protection teams within their
respective Ls:vice areas. This administrative mandate is
a formal attempt at inter-agency coordination, between
BIA and IHS to maximise the existing services available
to child abuse and neglect problem. At prescnt, the
tribal child welfare programs and tribal aud 2FR courts
participate on a voluntary basia. Various tribes
throughout the Nation are finding this administrative
mandate an infringement of their sovereign rights. Many
believe that the actioi taken by the BIA and IHS is
inappropriate and that the teams do not have legal
authority to be involved in the review of cases that come
under tribal chi'lc protective service systems. HNany
tribes are considering not participating in the
develcpment or operaticn of child protection teaas.

We believe that the child protection team concept i:
a viable and workable approach for providing coordinated
child protective services fo: Indian children and may
serve to enhance and strengthen the Indian child welfare
system throughout the Nation. As part of this systen,
a ctild tracking system would be developed, there would
be a greater likelihood of on-going cases monitoring and,
finally, a reporting system could be developed £o that
the incidence of child abuse and neglect and dispocition
would more accurately be maint ined by the BIA.

RECCMMENDATION: We recommend that the concept of child
prolection tears be incorporated ’n Title II of the act
s0 that teams would be legally sanctioned. We further
recommend that tribes assume the leadership role in
developing and managing the local child protection teams
Basically, the cases that would be assessed and reviewed
would be tribal children. Additionally, tribal law
enforcement and tribal social services should be
responsible for receiving and investigating reports of
child abuse and neglect. A provision should be provided
for in the c¢-ent that a tribe does not operate a chiiad
welfare program or has not est: lished a law enforcement
program that the local “IA Agency assume the chilad
protective team and investigation responsibilities.

We, algso, recommend that BIA and IHS employee be required
to be members of the teams managed by the tribes.

ERIC
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In terms of the area child prote .on teams, we feel
that the BIA should be responsible for establishing and
implementing tha area tracking and monitoring systems in
cooperation with the Tribes and/or Indian organisations
within their respective service areas. This would be an
appropriate role for the BIA and IHS. Por example, if
all service providing agencies vithin the tribal systems
vere legally required to participate in the child
protection teams, this would make for a more complete and
consistent delivery system. Also, this would cause the
various programs to be accountable for the services they
ptovide and could assure that follow-up action and case
management would be monitored.

S. PROPLENM STATENENT

Jurisdictional issues concerning child custody
proceedings involving a non-Indian parent has become an
increasing problem in Indian courts. The termination of
parental rights presents a dilemma for the ICW workers
and their respective tribal and/or CPR courts.

In Section 1912, gubsection (f) Parental rights
termination, orders tha. evidence and a determination of
damage to child be provided in this action. Nevertheless,
tribal and CPR courts tend to delay this particular court
action .s long as possible without placing children in
icainent harm.

We want it clearly understood that we 1o not promote
or adrocate involuntary termination, but that in some
instances this action isg necessary for the well being and
protect.on of a child. There is an assumed
responsibility that we must recogn’.c. All child custody
proce.dings will not result in reunificatioa of the
family. Therefore, we must consider involuntary
termination as an alternative. Purthermore, we believe
that many ICWPs and tribal and CPR court systems have
avoided this tvpe of action, and tend to place a child in
"long term foster care” or maintain a child in the systen
under 4 temporary custody order.

The major concern arises when one of the parents
is a non-Indian and this situation causes the tribal and
CFR court to move with more caution and in some instances
no action is ever taken. The Indian child or children
are confined to a tribal or fost.r care placement,
usually and unfortunately, until they reach the age of
majority. As a result, we have neglected our
responsibility and duty to provide the child with a
permanent and stable home environment.

ERIC 346

Aruitoxt provided by Eic:




343

RECOMNENDATION: We recommend that the ICWA be amended to
extend tribal and CPR Court jurisdiction over the non-
Indian parent of an Ind’an child. We have experienced
situations where the tribal and CFR court syatems have on
going jurisdiction over the Indian child but we cannot
assume jurisdiction in regards to the non-Indian parent.
This has caused the tribal and CPR courts to become
hesitant in pursuing involuntary terination of parental
righta. Once again, it appears that a greater weight is
given to the parent’s rights versus the rights cf

the child, and in actuality, the rights of the tribe.

6. PROBLEN STATERENT

Today, tribes are leas lilely to accept jurisdiction
of children who may require intensive care to meet
special needs, or childre.. who have not had “significant
contact®™ (ICWA,1987) with extvnded family members or the
tribal community throughout their young livea. Tribes
are becoming ratiunal decision makers in accepting and
rejecting jurisdiction of Indian children aad are making
decisions based upon the "beat interest” of the child and
the tribe This rationality, although logiczl, is
problematic. Tribes lack the financial resources,
facilities and trained ataff to support children with
special needs, e.g., severe emotionzl problems, childien
with severe handiczpping conditions and health problems.

For example, the Blackfee: in Montana is, currently,
investigating 638 contracting for child welfare services.
Tie BIA, Blackfee* Agency, is supporting a child in an
institution at approximately $30,000 per year which is
approximately one-thi-d of the Snyder Act funds for that
agency. If the tribe assumes the responsibility of ch.ld
welfare gervices under 638, they also assume this
liability for the rect of the child’s life. This limits
the tribe’s ability to provide on-going substitute care
services for other needy tribal children and the
reunification of children and their families.

Additionaliy, with tribes using the "significant
contact” ~lause of the Act mo-e and more frequently,
unanticipated consequence for the tribe and affected
children may be forth coming. The tribe may lose vital
human resources and the affected children may lose their
birthrights and@ cultural heritage, because tribes Lave
limited alternatives to maintain jurisdiction of children
living outside of identified Indian land.

Further, gixty-three percent of the Native American
population lives outsile the jurisdictional boundaries of
the recognized tribal governments (Plantz, 1986).
Therefore, the likelihood of voluntary and involuntary
child custody proceedings falling within the jurisdiction

-7-
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of the states’ is potentially greater. States,
typically, have sufficient resources to provide a
continuum of services for children in need of care.

AS a result of the tribes’ more rational decision
making, and the states’ ability to orovide a broader
range of servicef, the public chil welfare system will
continue to maintain Indian children in substitute cate,
and place Indian children for adoption at approximately
the same rate that exists today. The exact number of
Indian children in public substitute care is not known,
and the number of adoption decrees reported to the
Secretary of the Interior by states ig fragmented and
inconsistent, (Sambrano, Plantz & Dobrec). The state
data compiled by the Bureau of Indian Affairs in 1984
stimulates provocative quescions.

Progress is being made in the delivery of child
wolfare services for Indian children by tribes and
states. Nevertheless, the BIA data could indicate that
reunification of Indian families is not taking place,
that permanency planning is being implemented slowly, if
at all, and that the adoption of Indian children is on
the increase within the public welfare system. For
example, the BIA data dcaonstrates that:

<> between the period of August 1982
to August 1983, the number of Indian
children receiving public foster care
and institutional services increased
from 1,230 to 1,592, vhich represents
362 more children in state care;

<> between the period from December 17,
1981 through January 31, 1983, adopt-
ion decrees for Indian children grew
from 62 to 193 for a 105 percent
increase; and,

<> for the period from January 31, 1983
through october 3, 1983 increase 40%.

We do not want to invalidate the improved efforts of
states in providing foster cure services for Indian
children nevertheless, thecre is a problem. States with
Indian c'.ildren in ¢/ re have not been able to demonstrate
or maintain successrul recruitment programs for Indian
foster care homes. This has debilitated the states’
ability to follow the order of preference as spelled out
in the ICWA or attend to the requirements of the Adoption
Assistance and Child Welfare Act of 1980 for the
preferential placement with relatives, or the least
restrictive environment consistent with the child’ .
needs.
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RECOMMENDATIONS: To assist the states in gecuring and
maintaining appropriate foster care placements for Indian
children, a stronger, clearer role for off-reservation
Indian centers and organizations should be defined so

that staztes must strongly consider using such
organizations as recruitment, training and placement
agencies. The roles of these agencies should also

include the placement and assessment of children under

the jurisdiction of tribes but living cuatside of
the tribal services area. In collaboration with

t.ibes, the staff of these agencies could serve

as case "intervenors® when formally requested by
tribes. Both, state purchase of service funds,

and Title II funds, should be made available to

support this effort.

Expecied Benefits: states wouid have available
foster care homec tha: would allow them to
follow the requirements of both the ICWA and the
AA/CWAA in placing Indian children in Zoster
care. Tribes would be provided additional

cost effective alternatives for intervening in
cases under the jurisdiction -~ gtates, and for
securing placements of childrer. .nder their care
outside the tribal service areas.

In circumstances where tribes reject transfers
of jurisdiction from states beczuse nf the
degree and extent of sccial, mental and/or
health care needs of a child, the ICWA should
stipulate that the affected states and tribes
must enter into concurrent or partial
jurisdiction arrangements so that both states
and tribes can maintain their legal
responsibilities and Indian children can receiv»
the best available services.

FAPECTED BENEFITS: There would be a decrease in
the number of rejected transfers of
jurisdaiction by tribes, more Indicn children
would maintain their link to their tribal
heritage and states would be less prone to seek
transfer of financial liabilities inherent with
serving children with emotional and phaysical
handicapping conditions.

7. PROBLEM STATEMENT

O
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relative to Indian children. Because of the
complexities, there are numerous provisions within the
ICWA tnat wh’ch have proven to be difficult to implement.
Further, the extent that the Act has been implemented can
not be determined, primarily, because no mechanism nr
Structuce has been activated to monitor or evaluated
compliance with the Law. For example,

1. Public child welfare agencies and state
courts have found it difficult to under-
stand and accept existing Court of Indian
Offenses and tribal courts, as a result,
the Indian courts are not extended
appropriate protocols, and "Full Faith and
Credit" is not axtended by the state
courts. purther complicating the situation
is the fact that not all tribes have
established judicial systems.

2. stat. courts do not consistently address

*he requirements of the Act to notify

tribes when a child of Indian descent

becomes known to the public agency or court
v system. States that do consistently try

to meet the requirements of the Act

complain that the response of the tr.bes

are slow, if a response is provided at all.

3. Full faith and credit is not consistently
provided between state courts and tribal
courts, or tribal courts to tribal courts.
As a result, Indian children are often held
captives by the systems. Actions such as
this limit the ability or service providers
to work toward permanency.

4. There is no standardized method cf tracking
an Indian child that ¢ ters the substitute
care systems of the states, tribes or BIA.
As a result, it i{s highly improbable to
determine an accurate accour.ting of the
total number of Indian children in
substitvte care or to determine the level
of services provided by each system in the
area of preventative services, permanency
planning and re-unification of Indian
families.

As a result of the various difficultiec which have
surfaced within the past 9 years, Indian children carry
the burden and are often lost in t4e systems, lose their
link to their tribal heritage and experience multiple
placements within the various systems. They are 1ike the
proverbial “"bouncing ball".

-10- &;
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RECOMMENDATIONS: The Secretary of the U.S. Department
of Interior be required to submit, on an annval basis, a
report that delineates the status of Indian children in:
substitute care within the state public welfare systea,
tribal child welfare system and Bureau of Indian Affairs
system; and, the status of Indian children in pre-
adoptiv: placement and the number of adoption decrees
granted by courts serving these three systems .

Additionally, this report should include the status
of child custody proceeding of tribal and state systems,
the extent that "Full raith and Credit" is extended to
the various judicial system affecting Indian children
and their families, the efforts states are making in
recruiting and maintain Indian foster care homes, a
review of all agreements entered into by states angd
tribes, plus obstacles that hinder states and tribes in
negotiating intergovernmental agreements.

Secondly, Congress should direct ths Secretary of
the Interior and the Secretary of the Department of
Health and Humen Services to jointly develop and
implement a system for annual on-site compliance review

f states and tribes providing services to Indian
thildren. Further, where it is found that non-
compliance exists, teeth be provided in the act to allow
for the withholding of all federal assistance received
by the non-complying state or tribe.

Th! °ly, Congress should direct the Secretary of the
Interior to establish & mechanism for resolving disputes
between tribal courts that do not provide "raith and
Credit” tu each other when Indian children are involved.

8. PROBLEM STATEMENT

The Bur~au of Indian affairs has been unable to
support innovative research and demonstration prcgrams
within Inuian Country because of the restrictions within
the Act itself. Because the Act does not provide for
research and development, most of the demonstration
programs and research act vities iunded have been
supported by the U.S. Depat‘ment of Health and Human
Services. 1

A stronger commitment by th. Federal government is
needed in this area if in fact, locally designed gervice
systems are to be designed, comprehensive planning is to
be undertaken by tribes, improved collaborative
relationships between tribe. and states are to be secured
and locally designed programs are to be developrd and
supported which would address the social problens
affecting the disruption of Indian families.

-11- "
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RECOMMENDATIONS: The Act should be amended to include a
Title that prevides the Secretary of Interior, in
collaborative efforts with the Secretary of Health and
Human Services, the responsibility and 3ufficient funds
to establish on-going: research and demonstration
programs for Indian chiid welfare services; programs for
the education and training of social workers and
counselors; and ¢ ational Indian Child Welfare Center.

The National Indian Child Welfare Center would serve
as a clearing house of information, provide for resource
material development, provide on-going in-service
training for child welfare workers, supervisore and
administrators, and provide training and technical
assistance for child welfare workers within the public
welfare systems. The current National Child Welfare
Centers supported by the Department of Health and Human
Services would serve as a model.

EXPECTED BENEFITS: Efforts in this area would positively
build the capacity of on-reservation and off-reservation
programs in planning, developing, implementing and
evaluating comprehensive child welfare programs. Further,
collaborative efforts between states and tribes could
possibly increase, and, therefore, Indian children would
receive appropriate services.

Thank you, Mr. Chairman and Committee Members, for
the opportunity to express our views and concerns as it
relates to possible amendments to the Indian Child
Welfare Act of 1978. We conclude our testimony with one
last request. It would please us very much, {f Congress
would resolve that the month of November, 1988 be Native
American Child and Family month. Thank you.

If the Committee has any further questions, please
contact us. Again, thank you for your time and efforts
on behalf of Indian children and families throughout the
Nation.

-12-
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[MUIAN ASSOC/ATION OF ALUERTA AND MIKIMAG GRAND Coung,
OF NovA SCOTIA -

BRIEF ING PAPER:
U.S. INDIAN CHILD WELFARE ACT AMENDMENTS

1. It is of utmost importance to include eboriginel Caned!ans in
the scope of the Indian Child Welfare Act. Although there is no
comparable nationel legislation in Cenada, a nusber of provincee
have enacted similer provisions, and the trend is towards greate
devolution of citild-wel fere responsibilities to aboriginal organ-
isations.

2. The international border physically dividee more than e dozen
major aboriginal net.ons, and it ie a tregic fact that aboriginal
Canadian children are separated from their communities by sociel
wel fare agencies in the United Etates eech yeer. Although th
are Blackfest reservas on bmd s of the borde for example,
a Blackfest child from the Reserve in Alberta, teken into
custody while visiting relatives on or neer the Bleckfoot Reser-—
vation in Montana, is not “Indian” under ICWA and therefore need
not be returned to gither reserve.

3. Because of t'.. depressing sconomic conditions on most reserves
in Cenada, ® great number of aboriginel Cenediens seek temporery,
largely s onal work in the United &tetes eech year. Severel
thousand Mi'kmaq work sech summer in the blusberry end poteto
BC YATA fields of Maine, for instance, end there hes baen @ substantiel
‘Mikmaq community in Boston, consisting of temporery es wel) a.

INDIANS (N Permanent U.S. reeidents, for more than two centuri N2l (DI
- farilies residing temporarily in the United Stetes suf « from
WASK, &7 axactliy the same stersotypes and biases ©On the pert of so‘iel~
ORLHARDS wel fare agencies es U.5. Indiens have reported. They rave fever
* resources to protect theasel s MOrmover, because they ere not

only non-"Indians“ under U.5. lew, but also non=citizens.

4. While we welcome the initiat.ve taken by the Associetion on
American Indian Affaire in this regard, its prcposal to edd the
worde, “tribas, bands, netions Or other organized groups that ere
recognized now or in the future by the Government of Canada or
any province or territory thereof,"” to the definition of “Indian
tribe" is incompleta and not compatible with Canadian conditions
or adminietration. In our view it would result in judicial end
administrativs confusion, inconsistent results, end too little
protection.

S. It is entiel that any references to Car--a 3dded to ICuA
(a) be consistent, for the sake of precision d cawrity, with
Canadian terminology; (b) be realistic end ap riate ‘n terms
of the organisation and administration of ebor sal communities
in Canada; and (c) place aboriginal Canadian ana American Indian
children on an equal footing as far es possible. Achieving this
will require ‘in our v.ew) a new explanatory section of the Act,
rather than simply lumping Cenadian children into the existing
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provisions wathout adjustments. Before introducing our nroposed
text, some backg.ound on aboriginal Canadians will be use‘ul.

6. Under section 35 of the Coastitutiorn Art, 1982 there are three
"aboriginal pecples of Canada: Indians, Inuit, and Metis. Most
aboriginal groups refer to themselves as “First Nations.®

7. The Indian Act provides for the registration of Indians, and
registered (“status") Indians may or may not alsc be listed as
members of particular "bands." Bands exercise various degrees of
internal self-government under the Indian Act and agreements with
the Minister. In northern Quebec, an alterna’.ive form of Indian
regional government has been estahblished since 1975 as part of a
comprehensive land-claims agreement. Except as provided by a
treaty or agreement, provincial child-welfare laws apply on
reser ves.

8. Inuit are not organised into Indian Act bands, and there are
no resisrves. The Inuit of northern Quebec have establis .«d a
regional administration as part of their land-claims agreement
with Ottawa, but Inuit self-government elsewhere is conducted by
village mayors and councils under both federal and territorial
supervision, Inuit legal status is in a dynamic state pending
the settlement of land claims to two-thirds of the Arctic, and
one proposal under serious consideration is the organisation of a
new, predom nantly-Inuit province.

Offy, FAZNCE AND INfwy

9. Met properly speaking, are Prairie groups., \-Lg-—ﬁv-my
OM:‘ T PRFIPREGE-Saar et bmbediomrmgRiutts—rat WHrone

3 Many still live in distinct vrural communities,
particularly in Manitoba. In addition, there are thousands of
“non-status Indians" throughout Canada whose ancestors were
“aniranchi sed" invoeluntarily because of marriage to non-Indians
men, or under a programme which resembled the United States’
"forced fee" policy of cthe 1910s. Canada recognises national-
level Matis and non-status pelitical organisations only.

10. While "bands" are the basic unit ot Indian Act administration

they are an artificial construct based on residence on a reserve,

rather than cultural umity. Some bands are multitribal, but in a
majority of cases the ethnohistorical tribe or nation is divided

into several bands. Although bands have called themcelves "First
Nations," they are not “nations" in the same sense as the SRy MAJALS
or Haida. In many instances, including Mikmaq and Blackfeet, the
traditional naticnal pelitical organization persists, but is not
recognised by Canada.

P e
11. The situation is further complicated by "Provincial/Y
Organisations" (PTOs). Originally authorised in 1972 to pur sue
land claims, PTOs also receive federal funding for a variety of
human-services programmes. Other regional aboriginal human—
services organiaations have also emerged recently, ocutside the
band or PTO structure.
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12, The superimposition of bands, PTOs, other government-funded
aboriginal organisations, and traditional national councils makes
the jurisdictional situation somewhat more complex and uncertain
in Canada than in the United States, where authority is more or
less clearly lodged in tribal councils recognised and listed by
ti« Secretary of the Interior. I1ndeed, the Canadian situation is
somewhat comparable to Alaska, where there i1s an unresolved dis-
tribution of responsibilait: among municipal, traibal, regional
aboriginal, state and federal agencies.

13. In Atlantic Canada, for instance, Mikmaq people are found in
five provinces. In Nova Scotia alone there are more than thirty
Mikmaq reserves, some presently uninhabited. All Nova Scotia
Mi’kmaq originally were registered as ¢ zingle band, but in 1960
the Minister divided them into twelve bands, and appcrtioned the
reserves among them. A PTO for Nova Scotia Mi .maq was rormed in
1972, but Mi’kmaq i1n New Brunswick and Quebec fall within other
PTOs, and a second Nova Scotia PTO was formed in 1987. There is
a Native Council of Nova Scotia for non-status Mi’kmaq, as well
as several wholly independent regional Mi’kmaq service agencies
such as the Mikmaq Arts and Cultural Society. The traditional
national government, the Grand Council, continues to function,
especially in relation to treaties and claims, and maintains a
consular office 1n Boston.

Canadian organisational differences into account, insofar as they
affect the 1ocus of responsibility for child wel fare. American
caseworkers and judges need more precise guidance. Who should be
notified, for example, when a Mikmaq child i1s taken into custody
in Boston” The child’s band=-1f it has one® A PTO? The Native
Council? The Grand Council® Most have federally-recognised and
funded responsibilities for community services; only the Grand
Council has an office in the United States. A provision allowing
aboriginai groups to agents for notice and intervention

would be the most practical way tc solve this problem.

15. The importance of a designated-agent provision 1s especially
clear in trying ¢ ply the placement-priority rules in section
105 of ICWA. A mxthxxu may belong to a band, and may also

sonnected with one or more PTOs and other recognised regional
M:rg-nitanont. Ahich one 18 the child’s "tribe"? If the
court cannot identify a suitable foster home within the child’'s
own band <(or reserve), . c n, f place the child in any "Indian"
home, rather than a M We> That would be the result of
treating "tr be" and "band" as equivalent.

16. Notwithstanding the relative complexity of the organisational
system in Canada, we see no reason why the transfer provisions of
section 101(a) should not apply, as lon there § rovision
for designating agents as well. In a case where the chil s not
only Indian, but from another cwuntry, repatriation is especially
desirable since the child’s potential loss of status and identity
is even greater. Although faw aboriginal Canadia. communities
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have formal court systems, transfers should be encouraged wher=-
ever a suitable aboriginal agency or tribunal exists, or else to
the appropriate Canadian forum.

7. Since aboriginal Canadians generally lack financial resources
on the level enjoyed by U.S. tribal councils, provision also must
be made for intervention by the Government of Canada, which has
both an interest in, and legal responsibility for its aboriginal
citizens. The Minister responsible for section 91(24) (“Indians,
and lands reserved for Indians"”) of the British North America Act
handles Indian, Inuit and Metis matters generally. At present,
this is the Minister of Indian and Northern Affairs, but this of
course may change as a result of future reorganisations of the

18. Our proposal fcr a new section of ICWA followss

NEW_SECTION
Bac. 125. Aboriginal peoples of Canada.

(a) Except as provided by this section, the provisions of
sections 101(¢>, 102, 103, 104, 105, 106, 107, 110, 111 and 112
of thas Act shall also apply to the aboriginal peoples of Canada
and their chaldren.

(b) The ™"Indian child’s ¢tribe,” i1n the case of aboriginal
pecples of Canada, shall be the child’s Indian Act band or, if
neither the child nor 1its parents are members of any band, the
aboriginal government or most appropriate regional adoriginal
organization with which the child’s parents are connected by
their oraigins or residence.

(¢) Indian Act bands, other abor:ginal governments, and
regional aboriginal organizations may .y resolution designate
aboriginal organizations in Canada, or Indian tribes or Indian
organizations in the United States, as agents for the purposes of
this Act. Resolutions to this effect shall be delivered to, and
promptly acknowledged by the Secretary, who shall publish a list
of such designations annually in the Federal Register.

(d) For the purpnses of section 102(a) of this Act, notice
shall also be give~ tc the Minister of the Government of Canada
who 1s responsible for Indians and lands reserved for Indians.

(@) In any State court child custody proceeding involving an
aboriginal Canadian child, the court shall permit the removal of
such case to the aboriginal, provinciai, or territorial court in
Canada which exercises primary jurisdiction over the territory of
the child's tribe, upon a petition, and absent unrevoked parental
objections, as 1s provided for in other ‘“ases by secticn 101(b)
of this Act
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IESTIMONY BEFORE THF SENATE SELECT COMMITT.E
ON INDIAN AFFAIRS

This testimony is presented on behalf of the
Aleutian/Pribilof I<lands Association, the Copper River Native
Association, the Kociak Area Native Association, the Native
Village of ~“anana and ths Cook Inlet Tribal Council.
Collectively th-~3a organizations represent the interests of some
25 village tribal governments stretching from the Aleutian Chain
to Ini: .or Alaska to the Copper River valley. Cook Inlet Tribal
Council also reprvsents the interests of the Alaska Native
population of Anchz-aje, comprising some ten thousand Native
paople. The villages represented by APIA, CRNA, KANA and "ITC
incl:de both tribes organized under the Indian Reorganization Act
and tribes organized outside ti.at Act. Each administers a wide
range of social service programs benefiting the Native peopie
within their respective re .ons, including programs operated by
contract witn the Bureau of Indian Affairs under the authority of
the 1975 Indian Self-Determinati~u Act. 1In addition, each either
is presently or has in the past carried out programs administered
under the Indian Child Yelfare act. The Native Village of Tanana
is in the forefront of a new treid in Alaska whereby larger

villages are begiining to administer their 528 and Indian child

Welfare Act programs on their own after years of being served
through the tribal c~onfederations represented by the larger
-2 -
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regional asaociations.

Villages in Alaska ~- we customarily use the term "villzuge”
rather than tribe -~ are deeply concerned as are tribes elsewhere
by tne uneven successes made to keep the Native family together
since passage of the Indian Child Welfare Act. This Committee
will recall that at the time of the Act's passage it was report 1
by a Task Force of the American Indian Policy Review “oamittee
that the rate of removal of Native children from: their homes and
placement in fcster care was 300 percent as high as the rate tor
non-Native foster placement. The adoption rate for Native
children was 460 percent higher than non-Native children, and 93
percent of those adoptive homes ware non-Native. Record-keeping
by state agencies in Alaska over the years has been so poor that
it is extremely difficult to determine the true rate at which
Native children today are being removed from their families,
placed in foster or adoptive care, and placed with non-Native
families. The unreliability of the data is compounded by the
virtual lack of any centralized records over the fate of Nz ve
children caught up in the so-called "voluntary® adoptive
rlacement system that operates outside state agencies. But we do
know this: Native children continue to be removed from their
families at digsproportionately high rates, and they continue to
be placed with non-Native families in substantial aumk rs. while
practices across Alaska are uneven, generally speaking state

agencies and state courts continue to lack sensitivity to the

-3 -
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traditional ways of Native upbringing and to life in remote rural
Alaska. And private placement agencies continue tc take
advantage of young Native women in crisis as a ready source of
children for childless white couples. We hope and trust that
through these hearings Ccngress will carry foiward the commitment

made in 1978 to end these abuses by strengthening the Act.

Successful implementation of the Act in Alaska has alsc been
thwarted by a prevailing attitude of hostility within gstate
government to village tribal governments. As villages over the
Years have rekindled their tribal governments and have become
increasingly active in matters affecting village children, the
State has mounted a campaign in the courts to block Alaska's
tribes. Taking refuge in usually sympathetic state courts, the
Alaska Attorney General's office has vigorously pressed arguments
that tribes somehcw do not exist in Alaska, that Public Law 280~
- of all statutes -- or the 1971 Alaska Native Claims Settlement
Act abolished tribes in Alaska, that the Act's distinction
between reservation and non-reservation children has no
application in Alaska, and that villages in Alaska simply have nc
jurisdiction at all over the affairs of their own tribal

children.

This campaign has been so successful that only last Fric
the Alaska Supreme Court summarily reaffirmed its unique view

that in enacting Publ.c Law 280 and extending its provisions to
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Alaska in 1959 Congress actually extinguished tribal governmental
authorities over child welfare proceedings. In its new decision
(a case known as In re K.E.) the Alaska Supreme Court aid not
even pcovide a legal ¢ 1ysis for its decision. It utterly
ignored the United States Supreme Court's decision only a few
short months ado in the California v. cabazon Band case which had
reaffirmed once again that Public Law 280 had no such effect.
And it ignored the United States Supreme Court's decision in Jowa
Mutyal v, La Pplante reaffirming the critical role of tribal
courts in internal tribal affairs. As a result, although it is
well-equipped with a tribal court, the Native Village of Tanana
has been deprived the right to exercise its jurisdiction over one
of its village children. The Alaska Supreme Court is nov in the
unique and unenviable position of being th2 only court in the
Nation presently of the view that Public Law 280 extinguished

tribal powers.

The Alaska Supre.e Court is clearly wrong. But so long as
its decisions remain in effect the promises of the Indian child
Welfare Act can naver be fully realized for village Alaska.
Perhaps the Ui ited States Suprr-e Court will see fit to correct
these problems. If nct, we can look forwara to years more of
litigation in :he federal courts. And vhile we spend thousands
of dollars and wait years and years for the uncertain results of
such litigation, ‘lative children in Alaska will continue to he

deprived of the protections of their tribal governments which
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Congress in 1978 expected anc promised they would enjoy.
Congress can put an end to all of this by making appropriate

amendments to the Indian Child Welfare Act.

With these thoughts in mind we next discuss some of the
specific areas where we believe clarifying amendatory legislation
will substantially furthe- the original purposes of the Indian
Child Welfare Act.

1. Irxibal court Jurisdiction in Alaska.

According to he Act's legislative history it seems clear
that Congresc inte's 2d tribes such as Alaska Native villages in
Public Law 280 states to exercise some measure of concurrent
jurisdiction with state courts over childrens proceedings. This
view was cle.rly expressed by the Department of Justice during
this Committee's hearings on the Act. Except in Alaska, this is
the prevailing view of Section 101(a) of the Act. This view is
also consistent with the U.S. Supreme Court's interpretations
over the years of Public Law 280 as preserving tribal powers and
immunities. The Ala.ka Supreme Court stands alone in believing

otherwise.

The Alaska Supreme Court has even cuggested that Section 101 .
of the Act itself operated to extinguish any tribal powers in

this area in Public La: 280 states. Such an interpretation of
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the Act is plainly absurc and completely at odds with Congress'
intent in the Act to foster and protect tribal interests, not cut

ther: back.

Tribal governments in Alaska should not be discriminated
against relative to tribes in other Public Law 280 states simp.iy
by virtue of a hostile state court. The Act must be amended to
make it 100 percent clear that although state courts in Public
Law 280 states may enjoy some measure ot greater authority over
certain matt:rs than non-Public Law 280 states, tribal court
jurisdiction in such states is not in any way impaired and

remains fully operational.

It is 1likely that in a few Public Law 280 states, and
certainly in Alaska, some tribal institutions have not yet fully
developed to the point where they are able or would wish to
exercise corplete and exclusive jurisdiction o er all proceedings
involving village children. In suc- instances, such tribes
should have the option of consenting to concurrent state
jurisdiction. Although this is provided for in the Association
on American Indian Affairs draft proposed bill, we do not believe
this option should be a matter of negotiation with the state.
Requiring that tribal consent to concurrent jurisdiction be by
negotiated agreement leaves open the possibility that children in
need would be the innocent victims of a failure of agreement to

agree between an unwilling <tate and a tribe 1lacking the
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resources to provide a full array of services to all its needy

children.

2.  Reassumption Petitions (section 108).

Under current Section 108 a tribe in a Public rLaw 280 state
may petition the Secretary of the Interior to reassume exclusive
jurisdiction over some or all cases to the same extent as
exercised by tribes in non-Public Law 280 states. We believe it
is possible to amend Section 101 of the Act in such a way that
Section 108 would become unnecessary, The requirement of
Secretarial review and approval represents an unwarranted
continuation of patronizing oversight of tribal matters by the
Bureau of Indian Affairs. Each tribal government, not the
Secretary, is in the best position to determine whether or nct
its exercise of exclusive jurisdiction in a particular area is
feasible and in the best interest of its children. Moreover, the
reassumption petitioning procedures are ccmplex, burdensome,
expensive and time-consuming, especially for small tribal

governnents like Alaska villages.

If gome version of the petitioning procedures are to remain

i» the Act, we ask that the criteria be minimized and that the
burden clearly be placed on the Secretary in the event he fails
to approve a petition or fails to act within a 1:asonable time.

Consideration should also be given to granting tribes procedural
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and su%stantive protections cimilar to those currencly being
considered by this Committee in connection with amendments to the

Indian Self-Determination Act.

3. Iransfer of cases from gtate courts to tribal couvts.

The current statute only explicitly addresses transfers of
cases from state courts to tribal courts where the case involves
a tribal child not domiciled or re ent in Indian country. This
maxes sense i non-l1 olic Law 280 states because that is the one
s8it ation where a state and a tribe arguably have concurrent
jurisdiction. But in Public Law 280 states a tribe and the state
may have concurrent jurisdiction over some proceedinys involving
children domiciled or residing within Indian country. Although
the Act and its legislative history acknowledge this fact, the
statute does not address tranzferring cases from state court to
tribal court in such circumstances. This inadvertent omission
can easily be corrected. In doing so, the standard favoring
transfer of jurisdiction of such cases to triba' court should be
considerably higher than non-Indian country cases since tribes
clearly have a much ronger, powerful and compelling interest in
children domiciled with the tribes. In our ‘ies transfer of such

cases should be mandatory and with no exceptions.
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4. Yoluntary proceedings.

So-called voluntary proceedings represent one of our areas
of very greatest .oncern. Voluntary placements are typically
arranged either by a private attorney or through a private
adoption agency. Typical of such agencies in Alaska is Catholic
Social Services. Private agencies are under enormous pressure to
locate adoptive children for childless families. Incowe and
other criteria used by such agencies in screening adoptive
fanmilies almost universally operate to exclude Native American
fanilies. The stage is therefore set for adoption of Native

children into non-Native families.

These agencj2s consistently show an utter disregard for the
Indian Child Welfare Act and the values it embodies. They make

no active effort to find extended family members or other Nati-ve

families willing to take an unwanted Native child. They
routinely have pzrents sign confidentiality statements, and then
use those statements as a basis for not providing any tribal
notice. They make no effort to provide culturally appropriate
remedial or rehabilitative services to keep the parent and child
together, for they do not belicve they have such an obligation.
Indeed, by all appearances it seems the principal objective of
such agencies is to get Native families out of the way so that

they can meet the demand for adoptive children.
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Catholic Social Services of Anchorage provides an excellent
exampla, That agency has handled the adoption of dozens of
Native children over the past nine years since the Act's passage.
In no instance have they ever provided notice of such proceedings
to the child's trioce. Virtually all of these children--
possibly all =-- have besn adopted into non-Native families.

These are shocking statistics.

The Indian child Welfare Act clearly provides for a tribhal
right of intervention in voluntary proceedings. The right to
intervene is empty without the right to receive notice of such
proceedings. The State of Alaska takes the position that the Act
and fundamental due process require that such notice be given.
On this issue the Alaska Suprame court agreeas. Thus in cases
requiring confidentiality tribes are routinely notified of the
voluntary proceeding and of the tribal right to intervene, but

the identity of the parties is not revealed to the tribe unless

the tribe actually intervenes. But private agencies apparently
believe they are above the law and refuse to provide such
notices. We agrae with the Association of American Indian
Affairs that the notice provisions of the Act must be
strengthened to make it absolutely clear that private and public
agencies alike must provide tribal notices regardless of whether

the proceeding is voluntary or involuntary.
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Another scheme often used by private agencies to abridge
parental rights is the use of relinquishment proceedings *o
terminate parental rights prior to the initiation of adoption
proczedings. In Alaska a parent's relinquishment of parental
rights can be followed by a final decree terminating those rights
in as little as ten days after the relinquishment is made. Under
Section 103 of the Act as pPresently written there is an argument
(endorsed by the Alaska Supreme Court) that a perent cannot
revoke his or her consent to relinquishment after the .inal
termination decree is entered. This results in substantial loss

of parental rights.

Lat us explain. Private adoption agencies in Alaska are in
the adoption business. Their typical pattern is to determine
before the initiation of any court proceeding who the adoptive
parent wl!ll be. Typically the relinquishing Native parents
participate in the process of selecti .y the adoptive family. The
agency works with the mother so that she becomes comtortable with
the placement. Everyone involved knows that an adoption is
underway. When the time comes to go to court the first thing the
private agency does is secure and file a voluntary relinquishment
of parental rights. The agencies do this rather than secure a
"consent to adoption" because the relinquishment of parental
rights becomes final and irrevocable afrer ten days; a consent to
adoption only becomes firal and irrevocable after the final

decree of adopt:on. By manipulating court procedures .n this

- 12 -
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manner the agencies effectively deprive parents involved in an
adoption of the right to revoke their consent to the adoption up
until the adoption decree is finalized. This is the >revailing
practice of private agencies in Alaska, and we suspect the same

is true in other states.

Where all parties to the voluntary proceedings contemplate
an adoption, the Act should prohibit the wuse of the
relinquishment process. Alternatively (and as proposed by the
Association f€or American Indian Affairs) the law should be
amended so that a relinquishment of parental rights may be
revoked at any time prior to the final adoption dec_ee, just like

a consent to adoption,

Voluntary proceedings are not always as "voluntary" as they
may appear. Such proceedings often involve an unwed young and
troubled mother. She often feels confused, abandoned and all
alone. Often as a result of the crisis surrounding her pregnancy
she is Unemployed. She may be drinking heavily or abusing drugs.
In many cases characterizing such a mother's act of giving up her
child as informed and voluntary act is to raise from over
substance and to simply disregard the circumstances leading up to
her situation. Yet the circumstances contributing to the lack of
true voluntariness may not meet the high standard required to
later void their consent. Under the com®ined stress of many

factors such mothers are easy targets for public and private
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social workers eith<. anxious to place the child with an adoptive
fanily or searching for an easy way to protect the child from
neglect and simplify tne mother's life withuut regard to the

higher value placed on preserving the family.

We believe that in most cases there is very little
difference betwes: voluntary and inve tary termination
proceedings. For this reason, we believe the Act should be made
abundantly clear that a parent in a voluntary proceeding has most
of the same rights as a parent in involuntary proceedings,
including the right to appointment of counsel, and that the
public or private agency seeking the relinquishment show by clear
and convincing evidence that culturally appropriate remedial and
rehabilitative services have been provided to prevent the break-

up of the Native family.

Loss of children through the voluntary adoption process
represents a major loophole in the Act which we strongly urge the

Comnittee to address in its deliberations.

5. Ixibal notjce.

Quite understandably the notice provisions of the Act were
drafted with the typical reservation in mind. But as this
Committee well knows Alaska is anything but typical. It often

takes two weeks for notices to arrive in a village. Depending on
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the time of year Councilmembers may ba deep * involved in
subsistence hunting and fishing activities. For the e and other
ceasons, the ten-day period is \ realistic for remote tribes and
is certainly unrealistic in village Alaska. For this reason the
period should be enlarged to be more realistic, and we suggaest a

twenty-day period.

Eniarging the notice time-frame is not a complete answer,
however. Most villages throughout Alaska have social sgervice
programs Dbenefiting tribal memb.rs administered through a
regional confederation of tribes typically kno" 1 as a regional
association. APIA, KANA, CRNA and CITC are typical of such
entities. These regional associations operate under authority of
broad tribal resolutions adopted in accordance with the Irdian
Self-Determination Act and fall within that Act's definition of a
"tribal organization®. When Indian Child Welfare Act prograns
are »sdministered through a grant, those programs are likewise
almost universally adminiscered by the regional "tribal®
organization (as thu.c terw is defined in the Self-Deter.ination
Act). Those associatione have full-time staffs ».. considerable
exp.ctise in childrens matters. They typically work as the
advocate on behalf of a village when intervening in sgtate
childrer. proceadings. Given the unique situa ion in Alaska,
believe that implemencaticn of the Act would p. sul Jntially
enhanced if the Act required that two tribal notices be sent

rather than one. That is, in addition to the notice sent to the
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Village, the State should be required to sent a notice to the

tribal organization administering social service or Indian child

Welfare Act programs for that village.

The State of Alaska has repeatedly stated that it i.

unwillir to send two noticez, arguing that to do so is too

expensive and brurdensome. It is willing to send notices to

regional associations but only if the Village specifically passes

a resclution authorizing such notice and only if it can do so by

dispensing with notice directly to the village.

We do rot believe that villages should ke forced to give up
their right to notize in ov.er to benefit from the added security
of naving notices <ent tc the full-time staff of the regional
association providing that village with children and family
social services through 638 contracted programs z:d TCWA grants.
Given the reluctance of state and private agencies to comply witl
anything other than the literal, bare minimum requirements of the
Act (if that), we ask that the statute be erplicitly amended to
require that regional associations and villages receive dual
notices. This could easily be done by addinjg the words "and
tribal organization"® immediately after the word "tribe" where
appropriate in the Act, and defining tribal organization as that
term is defined in the Indian Self-Determinat.on Act but narrowly
to cover only <ribal orgunizations adi‘iristering social serv.ce

or ICWA prograins on behalf of a tribe.
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6. XCWA funding issues.

One of the single greatest impediments to successful
implementation of che Indian Child Welfare Act in Alaska has been
the inadequate and inconsistent funding of ICWA programs. Some
of the other witnesses today will go into detail about these
oroblems and we therefore only touch on some of the broader

isgues.

First, the Indian Child Welfare Act grant precgram should not
be a competitive program. Competition among grantees itself can
be and has been very destructive to cooperation. 1In Alaska over
the years the Alaska Native Childrens Advisory Board collapsed in
major part due to competition among tribes and tribal
organizations around the State. Two or three years ago a
disappointed grantee actually filed suit against other successful
grant recipients becaunse of dissatisfaction uver the BIA's grant
selection process. And as the Commiitee is aware, the BIA grant
revie' process itself has come uider substantial fire acrnss the

Nation in recent years.

Children are removed from their families year after year.
Children and families have crises year after year. The need does
not stop wh the tribe's program is no longer funded. The

Copper River Native Association's experience is typical. The
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Bureau funded ICWA programs for the villages in CRNA's reg.on in
1981 and 1982, and again in 1985 and 1986. In other yaars, the
program simply has not existed. Although CRNA has tried to do
what it can out of its 638 contract, today its ICWA program jis

essentially dead.

The competitive grant funding progrem eliminates any ability
for a tribe or tribal organizat.on to engage in long-ranuge
planning. It eliminates any continuity from year to year. It
eliminates stability. And it makes it impossible for a program
to evolve frem year to year to gain experience. When funding
fails to come because the competitive grant application was
denied, pos.tions are eliminated. Experiencéd people move on. A
developing p.ogram is :ubstantially diminished, or dismantled
altogether. vWhen the tribe or tribal organization has its
~srogram funded once aygain one or two or three years later the

tribe murt essentially begin from scratch.

If the Indian Child welfare “ct it to work as congress
contemplated it must have a sound funding program. And if the
funding program i: to work it must provide stability and
predictability for tribes and tribal organization from year to
year. For this veason we urge that the Committee consider
eliminating the competitive aspect of these grants Sufficient
funding should be provided so that each tribe or t~ibal

organization operating a prugram in Alaska can maintain a core

- 18 -

EKG | 374

Aruitoxt provided by Eic:




O

ERIC

Aruitoxt provided by Eic:

3n

program of services. The Committee might also consider changes
so that the ICWA funding coul@ be included in the Indian Priority
System so that tribes would have the ability to prioritize a

relatively greater share of their funds toward ICWA programs.

Oour second concern is with the restrictions imposed
unilaterally by the Bureau of Indian Affairs on how ICWA grant
funds may be used. This issue has been aadressed by the
Association fcr American Indian Affairs in its testimony and we
agree that the BIA's restrictions s':ould be eliminated. ICWA
funds must be available for training, technical .ssistance and,
where necessary, legal representation for tribes to intervene, to
secure transfer of cases and to generally enforce the Act's
mandatas. While tribes elsewhere may have other sources of
revenue for such purposes, villages in Alaska have no source of

independent funds.

We appreciate that even if these changes are made, funding
is unlikely to be sufficient for tribes to employ legal counsel
in every child custody proceeding. Tribes unasble to afford
counsel, however, should not be denied the right to partizipate
at all. e believe the Committee should look carefully at the
problem of lack of legal representation for tribes. One partial
solution might be to expressly authorize tribal revresentatives
to appear in state court proceedings on behalf of the tribe

without counsel. Alrhough many state courts allow tribes to
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participate in this way, often objections are raised by state
attorne -~ that the tribal representative is enrgaged in the
unauthorized practice of law. Where accepted, this effectively

denies the tribe any participation whatsoever.

Lastly, the Act sho.ld be amended to make clear that the
Section 201 program is to be administered in Alaska. For
virtually all other purposes the Indian Health Se~ . _ce and the
Bureau of Indian Affairs have hirtorically treated Alaska as a
reservat in. Indeed, the "reservation" provisions of the I.-dian
Child welfare Act apply to Alaska by virtue of the inclusior. in
the "India.. country" definition of "dependent Indian communities"
vhich covers Alaska villages. And yet, vhen .. comes to funding
the Department of the Interior has consistentlv denied Sectio:
201 funds in Alaska. 1he failure to properly . “minister the
Section 201 drant program compounds thke consequences of lack of
adequate funding and unpredictable grant award decisions under
Section 202. Tribes and tribal organizations in Alaska should be
eligible for funding under Section 201 to the same extent as
reservation-based tribes and tribal organizations elsewhere in

the Country.
7.  Alaska-specific provisions.
The current law contains provisions unique to Alaska in the

definitional section for "Indian" and "Indian tribe®. We believe
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that these sections could possibly be improved. For instance,
the current definition of "Indian" is ambiguous in its
application to Alaska Natives who were born after December 17,
1971 (termed "new-born Natives") and were therefore not enrolled
as ghareholders to a regional corporation under the Alaska Native
Claims Settlement Act. Although they are included to tbe extent
they are members of a tribal village, Congress in 1978 intended
the Act to provide even wider protections for Alaska Natives.
Consideération should be civen to reworking the definition to
include new-born Natives. Also, there appears to be some
potential inconsistency between the shareholder provision in the
definition of "Indian®, and tha "Native village" provision in the
definition of "Indian tribe". We would be pleased to work with
the committes in reexamining these definitions to be sure that
they accomplish Congress' intended purpose of extending the Act's

protections to all Alaska Natives.

The Indian Child Welfare Act was intended to curb the flight
of Indian children frum their families and their tribal heritage.
Certainly it cannot be denied that some progress has been aade
since 1978, and that the placement preference provisions hsve had
a positive impact. But this has not been easy, and considerable
litigation has multiplied in Alaska and elsewhere as state and
private agencies continile to resist complying fully with the
letter and spirit of the Act. Disturbingly, in Alaska Native

ch’ldren are now removed from their families in far greater
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numbers than was the case in 1978. In short, while some progress
has been made much more remains to be made before we ¢-n be
eatisfied thet we have accomplished the lofty but clearly
achievable goals set forth in the Act. We look forward to
working closely with the committee to develop amendments which
will strengthen the Act, reduce the level of litigation, and
ultimately improve the stability of Native families and the
future of Native American tribes through their children. We
thank the committee for the opportunity to present this

testimony.
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Setect Committes of Indlan Affairs
on the Implementatinn of P.L. 95-608

The Indlan Child Wel fare Act

The State ot Arlzuwa supports the Intent of the Act to prevent unwar-
ranted breakup of Indian famllles and to give tribal governments authority
In determining chlld custody matters.

The Act more clearly del Ineates and defines the respective roles of tribal
governments, states, and federal agencies. The act also provides for the
coc erative offort of all parties Involved.

This legislation has significantly Improved the governmental capaclty of
tribal governments and has created productive working relationshlps between the
State of Arlzona and tribal governments by promoting Intergovernmental agree-
ments.

The Arizona Department of Economic Security (DES) facllitated and
particlpated I1n the Inltla! Intsrgovernments! relstionsh!p ard contlnues 10 be
very supportive of such endeavors. Through a joint effort of DES, tribal
governments, and the Inter-Tribal Council of Arlzona (ITCA), the following was
accompl Ished:

(] DES has employed an Indlan Child Wel fare Speclalist to mediate
services for Indlan children. The Indlan Chlid Wel fare Speclal ist
works with each tribe 13 Arizona to coordinate and promcte soclal
services to Indlan children who res;de both on and off Indfan

reservations.
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[) The Arlzona State Legislature has appropriated funds for the past
three years to develop on-reservation child abuse/neglect prevention
and treutment programs for 13 tribes thrcugh Intergovernmental agree-
ments. As a result, very Innovative community based programs have
developed on reservations which otherwise would not exlst.

[) Arizona has actively supported the development of a Triba! Chiid
Protective Services Academy which has recently graduated 35 tribal
workers. The truining is modeled after the state child protective
services academy currlculum and the professional trainers are the same
utilIzed by the state. The ITCA, the Salt River Pima-Maricupa Indian
Communlty, the Gila River indlan Community, and the Phoenix area BIA
Social Services co-sponscr this activity.

o DES has participated in sponsoring an annual Indlan child and
family conference for the [ast four years. These conferences have been
co-sponsored by |ITCA, the Ari-ona State University (ASU) School of
Soclal Work, and the Phoenlix areas BIA. The purpose of these confer-

ences are to defline tribal, state and federal roles in Indian child and

faml!y services and to promote an exchange of knowledge of soclal
services focused on indian children and famliies.

o DES, ITCA, and two tribal governments are currentiy involved with

the ASU School of Soclal Work In developing a modei currliculum for
child w2l fare workers serving Indian communities which brings together

the public child welfare providers in Arizona and the 20 tndlan tribes.
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Areas of concern regarding the Indian Child Welfare Act are as fol fows:

o The Indfan Chiid Weifare Act addresses prevention of placement and
stresses the importance of providing family support services prior to
removing and placing a child in out-of-home care. The Act requires
that active efforts be made to prevent placements and reunify families.
Under the Act, the court must be satisfled that active efforts have
been maje to provide remedial services and rehablliitative programs.
These have proven unsuccessful. Without Justification that these
ef forts have been made, the chiid may not be removed.

A major distinction between the indlan Chiid Wel fare Act and the
Adoption Assistance and Child Wel fare Act of 1980 (P.L. 96-272) relates
to enforcement and federal monitoring. No penaitlies exist for fallure
to comply with the sctive ef forts provision of the Indian Child Wel fare
Act, other than the stipulation that the chiid may not be removed.
There |s federal monitoring of agency complf lance with tha reasonable
efforts provision under the Adoption Assistance and Chiid Welfare Act
(P.L. 96-272), and there are flnancial penalties for faliure to comply.

c The Act requires strengthening in the area of voluntary placements
(Section 103.2). Arizona has experienced the rel inquishment of many
Indtan Infants to private adopting agencies and to non-indian individ-
uvals. This has created a concern as to whether [ndian Health personnel

Inform the parents of the indfan Child Wel fare Act and the long term
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impact of the rel inquished child with respect to the tribal concepts of
assuring indian chiidren the!r full rights of cuitural heritage and
membership in the tribe,

Tribes do not require notice when a corsent as been executed
under Section 103 nor are placement preferences provided to promote the
best Interests of indlan children by maintaining Indian chlidren Intact
with indian famliies.

(<] The not! fication provisions require further coordination between
tribes and :tates. Tribal response to notification of hear Ings needs
to be strengthened and coordinated to ensure tribai intervention and
particlpation. Some tribes ":ave developed a separate officc or
designated specific staft to acsume the responsibliity of reviewing
cases where the ctate has given notiflication. For tribes which have
structured thelir responsibliities to respond to notlfications, cases
tiow through the process much easier than those cases whers the tribe
does not have a formal mechanism to review and respond.

i1t is the bel lef that many trlbes would more readily rec st
transfers of jurisdiction to tribal courts If resour:es were avaliable
on or near the reservation for chlidren with special needs. Tribes must
be enccuraged and glven the support to develop resources for speclal~-

needs children who are otherwise deferred to the states simply because

of the fack of resources on or near reservations.
(] Active effor*~ to recruit indlan foster and adoptive famiiles,
must be supported by tribes snd states In order to strengthen the

placement preferences outiined by the Act.
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TOHONO O'O"NHAM NATION
WRITTEN TESTIMCNY
INDIAN CHILD WELFARE ACT OVERSIGHT HEARINGS

In 1978 the Indian Child welfare Act was passed 1n an effort to
Protect the best interest of Indian children and to maintain the
stability of 1Indian families. Inherent in the act are problems
of implementation and accountability.

The Tohono O'odham Nation nas actively utilized the Indian Child
Welfare Act to regain custody of its children. Implementation,
many times has been difficult due to different interpretations of
the act. The law appears to allow too much leeway for state
courts to interpret the law as they see fit without regard to the
Indian child or 1Indian tribes. This has contributed to the
continued practice of placing 1Indian children with non Indian
families. It has also been our experience that non Indian courts
and agencies are ignorant of the Act. Too much time and money
has been and is being spent on educating these individuals. The
context of the law along with its historical ramifications should
be a part of every law school and social work education. The
objecti.»s of the law cannot be accomplished if state courts and
agencies are not willing to recognize the law.

The following amendments to the Indian Child welfare Act will
assist the Tohono O'odham Nation as well as other Indian nations
to accomplish the intent of the Act which is to protect Indian
children and maintain Indian families.

Section 4 - 1 Child Custody Proceeding shall mean and include:
I. "Foster Care Placement"

"Which shall mean any action removing an Indian Child from
its parents or Indian custudian for temporary placement in a
foster home or institution or the home of a guardian or
conservator where the parents or Indian custodian cannot
have the child returned upon demand but where parental
rights have not been terminated."

Amended to include any voluntary action or proceedings
initiated by parent or custodian.

IV. "Adoptive planement" which shall mean the permanent

placement of an Indian child for adoption including any
action resulting in a final decree of adoption."
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Amended to include any voluntary proceeding initiated
by parent or custodian whether it be through a state
agency or a private agency for adoption.

Section (01 - 5 1Indian Child's Tribe means:

A. "The Indian tribe i1n which the Indian child is a member or
eligible for membership or

B. In the case of a 1Indian child who 1s a member of or
eligible for menbership in more than one tribe the Indian

tribe with which the Indian child has the more significant
contacts."

Amended to state that the tribe determined to have the
more significant contact with the child may designate
as the 1Indian child's tribe, any other tribe in which
the child is a member of or eligible for membership.

Title I - CHILD CUSTODY PROCEEDING

Section 101 B

"In any state court proceedings for the foster care placement of
or termination of parental rights to an Indian child not
domiciled or residing within the reservation of the Indian
child's tribe, the court, in the absence of good cause to the
contrary, shall transfer such pror~.ding to the jurisdiccion of
the tribe absent objection by either parent upon the petition of
either parent or the 1Indian custodian or the Indian -hild's
tribe, provided tha. such transfer shall be subject to the
declination by the *ribal court of such tribe."

Amended to state that the petition may be presented to
the court orally or in written form by either parent,
the Indian custodian or the Indian child's tribe. Also
to strike the "good cause" clause and "enter agreenent
entered into under Sectica 109 of this act."

Section 102 A

"In any involuntary proceeding in a state court where he court
knows or has reason to know that an Indian child is invoived, the
party seeking the foster ca'e placement of or termination of
parental rights to, a: Indian child shall notify the parent or
Indian custodian and tl= Iac¢‘an child s tribe by registered mail,
with return receipt requested of the pending proceedings and of
their right of intervention. { the identity or location of the
parent or 1Indian custofian and the tribe rcannot be determined
such notice shall be giv:in to “4e Secretary in like matter who
shall have fifteen days after receipt to provide the requested
notice to the parent or Indian custodian and the tribe. Nc

2
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foster care placement or termination of parental rights
proceedings shall be held until at least ten days after rezeipt
of notice by the parent or Indian custodial and the tribe or the
secretary, provided that the parent or 1Indian custodian of the
tribe shall, upon request, be granted up to twenty additional
days to prepare for such proceedings."

Amended tc state that any child custody proceeding
involving an Irndian child in state court is subject to
notification by the party initiating the child custody
proceeding to the parent, the Indian custodian and the
indian child's tribe. Also to include that the party
initiating the proceedings must make reasonable efforts
to identify the tribal affiliation of the child before
sending notice to the Secretary. If notice is sent to
the Secretary then no proceedings shall be held until
at least thirty days after receipt of notice by the
Secretary.

Section 102 C

"Each party to a foster care placement or termination of parental
rights proceeding under state law involving an Indian child
shall have the right to examine all reports or documents filed
with the court upon which an; decision with respect to such
action may be bzsed."”

Amended to state that any party in any child custody
proceeding under state law involving an 1Indian child
shall have the right to examine and copy 1ll reports or
other documents upon which any decision .th respect to
such action may be based which includes the case record
and any other documents that were reviewed in
preparation for giving oral testimcay in a hearing.

Section 103 A

"Where any parent or Indian custodian voluntarily consents to a
foster care placement or to termination of parental rights such
consent shall not be wvalid unless executed in writing and
recorded before a judge of a court of competent jurisdiction and
accompanied by the presiding judge's certificate that the terms
and consequences of the consent were fully explained in detail
and were fully understood by the parent or the Indian custodian.
The court shall also certify that either the parent or Indian
custodian fully understood the explanation, in Enqlish, or that
it was interpreted into a language that the parent or Indian
custodian nnderstood. Any consent given prior to or within ten
days after birth of the Indian child shall not be valid."

Amended to include that any Inaian parent or custodian
may not waive any of the provisions of this act and the

3

O
EMC f2=-11.0 - 13

Aruitoxt provided by Eic:



[E

382

inclusion of a waiver provision in any consent executed
by an Indian parent or custodian shall render that
consent invalid. Also to include that the Indi.n
child's tribe shall be notified of any pending
voluntary consent proceedings pursuant to this section.

Section 105 A

"In any adoptive placement of an Indian child under state law a
preference shall be given in the absence of good cause to the
contrary to a placement with:

1. A member of the child's extended family.
2. Other members of the Indian child's tribe.
3. Other Indian families."

Amended to state that in any adoptive placement of an
Indian child under state law placement preference shall
be made in accordance with the follawing order of
pPlacement:

1) A member of the child's extended family.
2)  Other members of the Indian child's ti.be.
3) Other Indian familijes.

Seccion 106 A

"Notwithstanding state law to the contrary whenever a final
decree of adoption of an Indian child has been vacated or set
aside or the adoptive parents voluntarily consent to the
termination of their parental rights to the child, a biological
parent or prior Indian custodian may petition for return of
custody and the court shall grant such petition unless there is a
showing in a proceeding subject to the provision of Section 102
of this act that such return of custody is not in the best
interest of the child."

Amended to state that the public or private agency or
individual seeking to place the child for adoption in
accordance with the provisions or Section 102a shall
not! fy the biological parent, prior Indian custodian,
and the 1Indian child's tribe or the pending placement
proceeding and their right of intervention, their right
to petition fov transfer of jurisdiction to the tribal
court and the parents or Indian custodian's right to
petition for return of custody.

O
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Section 106 B

"Wwhenever an Ind:an child is removed from a foster care home or
institution for the purpose of further foster care, preadoptive
o adoptive placement such placement shall be in accordance with
the piovisions of this act, except in the case where the Indian
child is being returned to the parent or Indian custodian from
whose custady the child was originally removed."

Amended to state tha* whenever an Indian child is
removed from a foster care placement or institution for
the purpose of further foster care preadcptive, or
adoptive placement, or when a review of any such
placement is scheduled, such placement shall be in
accordance with the provisions of this act, including
notice to the child's biological parents and prior
Indian custodian, provided that the parental rights
have not been terminated and the Indian child's tribe.

Title III - Record Keeping, Information, Availability, and
Timetables

Section 301 A

"Any state court entering & final decree or order in any Indian
child adoptive placement after the date of enactment of this act
shall provide the secretary with a copy of such decree or crder
together with such other information as may be necessary to show:

1. The name and tribal affiliation of the child.
2. The names and addresses of the biological parents.
3, The names and address of the adoptive parents.

4. The identity of any agency having filed such information
relating to such adoptive placement.

where the court records contain an affidavit of the biological
parents or parent that their i1dentity remain confidential, the
court shall include such afiidavit with the other information.
The Secretary shall insure that the confidentiality of such
information is maintained as such 1information shall not be
subject to the Freedom of Information Act (5 U.S.C. 552) as
amended.

Amended to state that any state court entering a final
decree or order in any Indian child adoptive placement
after the date of enactment of this act shall provide
the secretary and the Indian child's tribe with a copy
of such decree or order together with such other
information as may be necessary to show ...

5
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Section 301 B

"Upon request of the adopted Indian child over the age of 18 the
adoptive or foster parents of an Indian child, or an Tndian
child, the secretary shall disclose such information as may be
necessary for the enrollment of an Indian child in the tribe in
which the child may be eligible for enrollment or for determining
any rights or benefits associated with that membership. Where
the documents relating to such child contain an affidavit from
the biological parent or parents requesting enmity the secretary
shall certify to the Indian child's tribe where the information
warrants that the child's parentage and other circumstances of
birth entitle the child to enrollment under the criteria
estahlished by such tribe."

Amended to state that the Secretary shall disclose the
names and tribal affiliation if any of the child's
biological parents and any other information that may
be necessary for the Indian child to secure membership
in the tribe in which the child may be eligible for
membership. Also to state that where the documents
relating to such child contain an affidavit from the
biclogical parent or parents requesting that their
identity remain confidential, and the biological
parent is still alive at the time of the request and
the affidavit has not been revoked the secretary shall
provide to the 1Indian child's tribe such information
about the child's parentage and other circumstances of
birth as required by such tribe to determine the
child's eligibility for membership under the criteria
established by the tribe, provided that an affidavit of
one parent requesting such confidentiality shall not
affect the right of the Indian tribe, the adopt‘ve or
foster parents, or an Indian tribe to identify
information with respect to the other parent, provided
further that nothing in this section shall be deemed to
affect any rights of an adoptive Indian child under
Section 107 of this act.
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HOU HAWAIIANS

A TRIBAL OMANA DEDICATED TO THE SURVIVAL OF THE HAWAIIAN PEOPLE
P.0.BOX 721 HALEIWA, HANAII 96712

HOU FARA LECAL SERVICE

October 30, 1987

Honurable Senator Daniel K. Inouye

Chairman, Select Committee on Indian Affairs
722 Hart, Senate Office Building

Washington, D.C. 20510-1102

Aloha Senator Inouye,

The HOU Para Legal Service is most pleased to hear you will be
chairing the Senate Select Committee on Indian Affairs hearings
on the Indian Child Welfare Act (ICWA).

The family court experience of the FOU Para Legal Service over
the last four years definitely indicates the socio-economic
problems faciny the Native Hawaiian families of 50% aboriginal
blood or more as defined in the Hawaiian Homestead and 5F
provisions of the Statehood Admissions Act strongly parallels
those suffered by their American Indian and Alaskan Native
counterparts. In over half of the family cou.t cases foster or
adoptive Nztive Hawailan children are being placed in non-Native
Hawaiian homes, often resulting in the permanent breakup of the
family and the child's alienation from his righcful cultural
identity.

We recognize there has been other legislation concerning those of
any amount of Hawaiian blood. 1In this instance, however, we
believe the recommendations in the attached Exhibit A would
satisfy congress' concerns and be the most practical and
beneficial way to write this particular leaislation.

Please include letter with exhibit in the IWCA hearing record.
Mahalo Nui Loa for your consideration in this matter.

Respectfully,

Kamuela Price
Executive Director
HOU Para Legal Service

XP:cb
Encl.

bee: Bert Hirselh
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EXHIBIT A

SUPPLEMENT TO INDIAN CHILD WELFARE ACT

RATIONALE FOR INCLUSION OF NATIVE HAWAIIANS
IN INDIAN CHILD WELFARE ACT

The problem facing the indigenous Hawaiian parent and child is
similar to that sutfered.b} American Indian and Alaskan Native
people. Mainly it is a critical need for the United States to
excercise a trust responsibility in protecting her aboriginal
people's entitlements urder U.S. iaws and policies. In over half
the family court cases in Jawaii, foster or adoptive Native
Hawaiian children are being'placed in non-Native Hawaiian homes,
€* *n resulting in the permanent breakup of the family and the

¢ 'd's alienation from his rightful cultural identi-.y.

CONGRESSIONAL FINDINGS RELATIVE TO NATIVE HAWAIIANS

(1) that section 5F of the Hawaii Admissions Act of 1959 in sub
sections (B) and (C) is a condition of Statehood whe.,eby the the
United States Congress mandates the state of Hawaii to carry out
the trust responsibilities defined therein;

(2) that Congress through statute, the above-mentioned Statehood
compact and the general course of dealing with Native Hawaklans
has assumed the responsibility for the protection and
preservation of Native Hawaiians and their resources;

(3) that there is no resource that is more vital to the

centinued evistence and integrity of the Hawaiian "OHANA®" tribal
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family than their children and that the United States has a
direct interest as a _-trustee in the Hawaii Admission Act in
protecting Native Hawaiian children's relztionship to the “OHANA"

tribal family;

(4) that an alarmingly high percentage of Hawaiian families are
broken up by the removal, often unwarranted, of their children
from them by non-Native Hawaiiar public and private agencies and
that an alarmingly high percentage of such children are placed in
non-Native Hawaiian foster ang adoptive homes and institutions;-
| and

(5) that the state, exercising its recognized jurisdiction over
Native Hawaiian child custody proceedings through administrative
and judicial bodies, has often failed to recognize the essential
"OHANA" tribal family relations of Hawaiian people and the

cultural and social standards prevailing in wative Hawaiian

communities and families.

DEFINITIONS

(1) Native Hawaiian means any person who is 50% aboriginal blood
Or more or whose parent or legal custodian is a Native Hawaiian
as defined in the Hawaiian I mestead and 5F provisions of the
Stz tehood Admission Act.

(2) Native Hawaiian child if any unmarried person who is under
the age of 18 and is either A) a Native Hawaiian of 50%
aboriginal blood or more or B) under the custody or quardianship
of a Native Hawaiian of 50% aboriginal blood or more.

(3) Native Hawaiian means any person as defined in the Hawaii
Admiseions Act in essence those of 50% aboriginal blood or more.

(4) Native Hawaiian child means any unmarried person who |is
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under 18 years of ag: and of 50% aboriginal blood or more or
whose parent or custodian is of 50X aboriginal blood or more.

(5) Native Hawaiian child's "OHANA" means the family or extended
family of the child who live together or are recognized by one
another as immediate family.

(6) Native Hawaifian custodian means any Native Hawaiian person
who has legal custody of a Hawaiian child under OHANA custom Or
State Law or to whom temporary physical care, custody and control
has been transferred by the parent of such child.

(7) Native Hawaiian “"organization" means any group, association,
partnership, corporation, or other legal entity owned or
controlled by Native Hawaiians, or a majority of whose members
are native Hawaiians.

(q!,ﬂative Hawaiian OHANA tribal group means any Native Hawaiian
family, extended family OHANA, or other organized group or
community of Native Hawaiians recognized as eligible for the
services provided to Native Hawaiians by ANA or any other
Federally-authorized agency.

(9) Parent means any biological parent or parents of a Hative
Hawaiian child or any Native Hawaiian person who has lawfully
adopted a Hawaiian child including (hap=zi) adoption under
"OHANA" tribal law or custom. It does not include the unwed
father where paternity has not been a-knowledged.

(10) Hawaiian Homestead and SF lands means those lands covered
under the Hawaii Admission Act and any public lands not covered
under such sections, title to which is either held by }he United
States in trust for benefit of any Native Hawaiian organization
or individual or held by a Native Hawaiian organization or

individual subject to a restriction by the United States against
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alienation.

{(11) Secretary means the Secretary of the Interior and
{(12) The State of Hawaii Courts will have exclusive jurisdiction
of a Native Hawaijan child who resides in any of the Hawaiian
islands.

Pending Court Proceedings

(a) Not'ce time for commencement of proceeding and additional

time for preparations. In any involuntary proceeding in a s*ate
court wnere the court knows or has reason to know that a Native
Ha aiian child is involved, the party seeking the foster care
placement or termination of parental rights for a Hawaiian child
shall notify a biological parent or prior Native Hawaiian
custodian by registered mail with return receipt requested of the
pending proreedings and of their rights to legal representation.
If the identity or the location of the parent or prior Native
Hawaiian custodian cannot be determined such notice shall then be
given to the Secretary in same manner, who shall have fifteen
days after receipt to provide the requisi®e notice to the parent
or prior Native Hawaiian custodian. No foster care placement or
termination of parental righ¢s proceedings shall be held until at
least ten days after receipt of notice by the parent or prior
Native Hawaiian custodian or the Secretary provided, that the
parent or prior Native Hawaiian custodian shall upon request, be
granted up to twenty additional days to prepare for such
proceedings.

(b) Appointment of Counsel In any case in which }he court
determines indigency, the parent or Native Hawaiian custodian
shall have the right to court-appointed counsel for the chilc

upon a finding that such appointment is in the best interest of
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the child.

(c) Priority in Appointing Counsel will be given only to
recognized Native Hawaiian non-profit advocacy agencies, such as
the Native Hawaiian Legal Corporvation or the Hou Para Legal
Service.

~ Where State law makes no provision for funding such Native
Hawaiian legal advocacy agencies, the Court shzii promptly notify
the Secretary upon appointment of counsel to the Native Hawaiian
advocacy agency. and upon certification of the presidin; judge.
shail Pay reasonsble fees and expenses out of funds which may be
appropriated pursuant to the Act of November 2, 1921.

(d) Examination of reports or other documents Each party to a

foster are placement or termination of parental rights
Proceeding under State law involving a Native Hawaiian child
shall have the right to examine all reports or other documents
file with the court upon which any decision with respect to such

action may be based.

[le]
b

(e) Remedial services and rehabilitative programs; preventive

measures Any party seeking to effect a foster care placement of,
or termination of parental rights to, a Native Hawaiian child
under State lav shall satisfy the court that active efforts have
been made to provide remedial services and rehabilitative
prograns designed to prevent the breakup of the Native Hawaiian
family and that these efforts have proven unsuccessful.

(f) Foster care placement orders; evidence; determination of

damage to child No foster care placement may be ordered in such

proceeding in the absence of a determination, supported by clear
and convincing evidence, including testimony of qualified expert

witnesses, that the continued custody of the child by the parent
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or Native Hawailan custodian is likely to result in serious
enotional or physical damage to the child.

(g) Parental rights termination orders; evidence; detecmination

of damage to child No termination of parental rights may be
ordered in such proceeding in the absence of a determination,
supported by evidence beyond a reasonable doubt, including
testimony of qualified expert witnesses, that the continued
custody of the child by the parent or Native Hawaiian custodian
is likely to result in serious emotional or physical damage to

the child.

CROSS REFERENCES
Interpretive Notes And Decisions

If party wishes to defeat biolczyical parent's petition for return
of custody,”he or she must [-ove that such return }s not in
child's best interest by showing (1) that remeg?él and
rehabilitative programs designed to prevent breakup nf Native
Hawaiian family had been implemented without success and (2) that
such return of custody is likely to result in serious harm to
child: serious harm element must be established by testimcny of
quallified expert witnesses.

Parentxl rights to Native Hawaiian child pursuant to Native
Hawaiian Child Welfare / t may not be terminated on basis of
finding that evidence was clear and convincing that continued
custody would likely result in severe emotional and physical

damage o child: the Act requires proof beyond reasonable doubt.

Under Indian Child Welfare Act dependency and neglect must be
proved by clear and convincing evidence. People In Interest of

S.R.
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Expert witness requirement was fulfilled by testimony of social

worker with 4 years experience who has BA degree in social work
and has had contact with Native Hawaiians on reguiar basis, and
testimony of director of children's snelter and resource center

“tho has B3 degree in social work and one year towards her

master's degree since approximately 30 percent of children

utilizing shelter will be Native Hawaiians.

1913. Parental rights; voluntary termination

(a) Consent; record; certification matters; invalid consents.

Where any parent or Native Hawaiian custodian volur tarily
consents to a foster care placement or to termination of parentai
rights, such consent shall not be valid unless executed in
writing and recorded before a Judge of a courglof competent
Jurisdiction and accompanied oy the presiding judge's certificate
that the terms and ccnsequences of the consent were fully
explained ip detail and were fully understood by the parent or
Native Hawaiian custodian. The court shall also certify that
either the parent or Native Hawaiian custodian fully understood
the explanation in English or that it was interpretcd into a
language that the parent or Wative Hawaiian custodian understood.
Any consent given prior to, or within ten days after, birth of

the Native Hawaiian child shall not be valid.

(b) F;ster care placement; withdrawal of consent. Any parent or
Native Hawuiian custodian may withdraw consent to a foster care
placement under State law at any time and, upon such wit} lrawal,
the child shall be returned to the parent or Native Hawaiian

custodian.
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placement; withdrawal of congent; return of custody. 1In any

voluntary proceeding for termination of parertal rights to, or
adoptiv- placement of, a Natire Hawaiian child, the consent of
the parent may be withd—awn for any “eason at any time prior to
1! entry of a final decree of .ermination or adoption, as the

case may be, and the child shall be returned to the parent.

(d) Collateral attack: vacatioa of decree and return of custody;

limitations. After the entry 6! a final decree of adoption of a

Native Hawaiian child in the state court, the parent may withdraw
consent thereto upon the grounds that consent was obtained
through fraud or duress, and the court shall vacate such decree
and return the child teo the parent. No adoption which has been
effective for zt least two years may be invalidated under the
provisions of this subsection unless otherwise permitted under

State law.
CPOSS REFERENCES

1914. PETITION TO COURT OF COMPETENT JURISDICTION TO INVALIDATE

ACTION UPON SHOWING OF CERTAIN VIOLATIONS

ALy Natjve Hawaiian child who is the subject of any action fo.
foster care placement or termination of parental rights under
State law, ary parent or Nacive Hawaiian custodian from whose
custody such child was removed, and the Native Hawaiian child's
OHANA may petition any court of competent jurisdiction to
inv {date such action upon a nshowing that such action violated

any provision of sections 101, 102 and 103 of this act.

397
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1918. PLACEMENT OF INDIAN CHILDREN

(a) Adoptive placements; preferences. In any adoptive placement
of a Native Hawaifan child u. ler State law, a preference shall be
given, in the absence of good cause to the contrary, to a
placement vith
(1) a member of the child's extended family;
(2) other members of the Native Hawaiian child's OHANA; or

ﬁ.tive Hawaiian OHANA extended family; or

(3) other Native Hawaiian families.

(b) Foster care or preadoptive placements; criteria; preferences.

Any child accepte” for foster care or preadoptive placement shall
be placed in the least restrictive setting which most
approximates a family and in which his special needs, if any, may
be met. The child shall also be pldced within reasonable
proximity to his or her home, taking into account any special
needs of the child. In any foster care or preadoptive placement,
a preference shall be given, in the absence of good cause to the
contrary, to a placement with
(1) a member of the Native Hawaiian child's OHANA extended
tamily;

i) a foster home licensed, approved, or specified by the Native
+ waliian child's OHANA;
(111) a Native Hawaiian foster home licensed or approved by an
authorized non-Native licensing authority, or
(iv) an institution for children approved by a Native Hawaiian
OHANA or operated by an Native Hawaian organization which has a

program suitable to meet the Native Hawaiian child's needs.

(c) Tribal resolution for different order of preference; personal
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preference considered; anonymity in application of preferences.
Ip the case Oof a placement under subsection (a) or (b) of this
section, if the Native Hawaiian child's parent custodian or OHANA
shall establish a different order of preference by resolution,
the agency or court effecting the placenent shall follow such
order so long as the placement is the least restrictive se*ting
appropriate to the particular needs of the child, as provided in
subsection (b) of this section. Where appropriate, the
preference of the N‘utive Hawaiian child or parent shall be
conoidered:."Provided, that where a consenting parent evidences a
desire for anonymity, the court or agency shall give weight to

such dr ,ire in applying the preferences.

(&) Social and cultyral standards applicable to Parent, Custodian
or OHANA. ‘l“he standards to bejnpplied in neeting the preference
requirements of this section shall be the prevailing social and
cultural standards of the Native Haw;iian community in which the
parent or extended family memuvers maintain social and cultural

ties.

(e) Record of placement; availability. A record of each such
placement, under State law, of a Native Hawaiian child shall be
maintained by the State in which the placement was nade,
evidencing the efforts to comply with the order of preference
specified in this section. Such record shall be made available
at ary time upon the request of the Secre.ary of the Native

Hawaiian OHANA, parent or custodian.

1916. RETURN OF CUSTODY
(a) Petition: best interest of child. Notwithstanding State law

to the contrary, whenever a final decree of adoption of a Native
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Hawaiia~ child hac been vacated o: set aside or the adoptive
parents voluntmrily consent to the termination of their parental
rights to the child, a biological parent or prior Native Hawaiian
custodian may petition for raturn of custody and the court shall
grant such petition unless therc is a showing, in a proceeding

subject to the provisions of gsection 102 of the Act.

(b) Removal from foster care home; placement procedure. Whenever

a Native Hawaiian child is reuove? from a fost=r care home or
institution for.purpose of further foster care, preadoptive, or
adopt@ve placement, such placement shall be in accordance with
the provisions of this Act, exXcept in tae case where a Native
Hawaiian child is being returned to the parent or Native Hawaiian

custodian from whose custody the child was originally removed.

1917. OHANA AFFILIATION INFORMATION AND OTHER INFORMATION FOR
PROTECTION OF RIGHTS FROM OHANA RELATIONSHIP; APPLICATION OF
SUBJECT OF ADOPTIVE PLACEMZNT; DISCLOSURE BY COURT

Upon applicaticu by = Native Hawaiian individual who has reached
the age of eighteen and who was the subject of an adoptive
placement, the court which entered the final decree shall inform
such individual of the OHANA affiliation, if any, of the
individual's biological parents and provirle such other
information us may be necessary to protect any rights flowing

from the individual's OHANA relationship.

1918. Not Applicable

1919. Not Applicable

1920. IMPROPER REMOVAL OF CHILD FROM CUSTODY; DECLINATION OF
JURISDICTION; FORTHWITH RETURN OF CHILD: DANGER EXCEPTION

- 400
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Where any petitioner in a Native Hawaiian child custody
proceeiing before a State court has improperly removed the child
from custody of the parent or Native Hawaiian custodian or has
improperly retained custody after a visit or other temporary
relinquishment of custody, the court shall decline jurisdiction
over such petition and shall forthwith return the child to his
parent or Native Hawaiian custodian unless returning the child
to his parent or Native Hawaiian custodian would subject the
child to a substuantial and immediate danger or threat of such

danger.

1921. HIGHER STATE OR FEDERAL STANDARD APPLICABLE TO PROTECT
RIGHTS OF PARENT OR NATIVE HAWAIIAN CUSTODIAN OF NATIVE HAWAIIAN
CHILD

In any case where State or Federal law applicable to a child
custody proceeding under State or Federal law provides a higher
standa~: of protection to the rights of the parent or Native
Hawaiian custodian of a Native Hawaiian child than the rights
provided under this title ( ), the State or Federal court

shall apply the State or Federal standard.

1922. EMERGENCY REMOVAL OR PLACEMENT OF CHILD; TERMINATION;

APPROPRIATE ACTION

Nothing in this title ( ) shall be construed to prevent the
emergency removal of a Native Haw-‘ian child from his parent or

Native Hawaiian custodian or the emergency placement of such

child in a foster home or institution, under applicable State

law, in order to prevent imminent physical damage or harm to the

child. The State authority, official, or agency involved shall

insure that the emergency removal or placement terminates
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immediately when such removal or placement is no longer necessary
to prevent imminent physical damage or harm to the child and
shall expeditiously initiate a child custody proceeding subject
to the jurisdiction of the appropriate Native Hawaiian OHANA, or
restore the child to the parent or Native Hawaiian custodian, as

may be appropriate,

1923, BléECTIVB DATE 1?77

None of the provisions of this title ( ), except sections
{ }, shall affect a proceeding under State law for foster
care placement, termination of parental rights, preadoptive
placement, or adoptive placement which was initiated or completed
prior to one hundied &nd eighty days after the enactment of this
Act, but shn{l apply to any subsegquent proceeding in the same
matter or subsequ~rnt proceedings affecting the custody or

placement of the same child.

Interpretive Notes and Decisions

NATIVE HAWAIIAN CHILD AND FAMILY PROGRAMS

1931, GRANTS FOR ON OR NEAR NATIVE HAWAIIAN DOMICILES

(a) Statement of purpose; scope of programs. The Secretary is
authorized to make grants to Native Hawaiian OHANAs and
organizations in the establishment and operation of Native
Hawaiian child and family service programs on or near Hawaiian
Homestead or other domicile lands and in the preparation and
implementation of child welfare codes. The objective of every

Native Hawaiian child and family service program shall be to

(o 402
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prevent the breakup of Native Hawaiian families and, in
particular, to insure that the permanent removal of a Native
Hawaiian child from the custody of his parent or Native Hawaiian
custodian shall be a last resort. Such child and family service
programs may include, but are not limited to

(1) a systen for licensing or otherwise regula*ing Native
Hawaiian foster and adoptive homes;

(2) the operation and maintenance of facilities for <“he
counsel}ng and treatment of Native Hawaiian families and for the
temporary custody of Native Hawaiian children;

(3) family assistance, including homemaker and home counselors,
day care, afterschool care, and employment, recreational
activities, and respite care;

(4) honé improvement programs;

(5) the enpldynent of professional and other trained personnel

to assist the OHANA family in the disposition of domestic relations

and child welfare matters;

(6) education of State judges and staff in skills relating to
child and family assistance and service prograns;

(7) a subsidy program under which Native Hawaiian adoptive
children may be pruvided support comparable to that for which
they would be eligible as foster children, taking into account
the appropriate State standards of support for maintenance and
medical needs; and

(8) guidance, legal representation, and advice to Native Hawaiian
families involved in OHANA, State, or Pederal chiid custody

proceedings.

(b) Non-Federal matching funds for related Social Security o

]

other Federal financial assistance programs; assistance for

E
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programs unaffected; sState licensing or approval for

qualification for assistance under federally assisted program.

Funds appropriated for use by the Secretary in accordance with

this section may be utilized as non-Federal matching share in
connection with funds provided under titles IV-B and XX of the
Social Security act ( ) or under any other Federal financial
assistance programs which contribute to the purpose for which
such funds are authorized to be appropriated for us under this
Act ( ). The provision or possiblity of assistance under
this Act ( ) shall not be a basis for the den1;1 or reduction
of any assistance otherwise authorized under titles IV-B and XX
of the Social Security act ( ) or any other federally-
assisted program. For purposes of qualifying for assistance
under a tederally-agsisted program, liceﬁsing or approval of
foster or adoptive homes or insitutions by a Native Hawaifan
OHANA shall be deemed equivalent to licensing or approval by a

State.

Interpretive Notes and Decisions

1932. GRANTS FOR OFF-RESERVATION PROGRAMS FOR ADDITION SERVICES
The Secretary is also authorized to make grants to Native
Hawailan organizations to establish and operate off-reservation
Native Hawallan child and family service pPrograms which may
include, but are not limited to

(1) a system for reguloting, maintaining, and supporéing Native
Hawalian foster and adoptive homes, including a subsidy program
under which Native Hawaiian adoptive children may be provided

support comparable to that for which they would be eligible as
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Native Hawaiian foster children, taking into account the
appropriate State standards of support for maintenance and
medical needs;

(2) the operation and maintenance of facilities and services for
counseling and treatmen* of Native Hawaiian families and Native
Hawaiian foster and adoptive children;

(3) family assistance, including homemaker and hore counselors,
day care, afterschool care, and employment, recreational
activities, and respite care; and

(4) guidance, legal representation, and advice to Native Hawaiian

families involved in child custody proceedings.

1933. FUNDS FOR ON AND OFF HAWAIIAN HOMESTEAD LANDS

(a) Approprfated funds for similar programs of Department of

Health and Human Services; appropriation in advance for payments.

In the establishment, operation, and funding of Native Hawaiian
child and family service programs, both on and off Hawaiian
Homestead lands the Secretary may enter into agreements with the
Secretary of Health, Education, and Welfare, and the latter
Secretary is hereby authorized for such purposes to use funds
appropriated for similar programs of the Department of Health,
Education, and Welfare: Provided, That authority to make
payments pursuant to such agreements shall be effective only to
the extent and in such amounts as may be provided in advance by
- appropriat.on Acts.

(b) Appropriation authorization under ( ? ) .

History:; Ancillary Laws and Directives

1934.
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1951. INFORMATION AVAILABILITY TO AND DISCLOSURE BY SECRETARY

(a) Copy of final decree or order; other information; anonymity

affidavit: exemption from (5 USCS 552). The State court entering

a final decree or order in any Native Hawaiian child adoptive
placement after the date of enactment Of this Act (5 U.S.C. 552)
shall provide the Secretary with a copy of such decree or order
together with such other information as may be necessary to show
(1) the name and OHANA family affiliation of the child;

{2) the name: and addresses Of the biological parents;

(3) the names and addresses of the adoptive parents; and

(4) the identity of any agency having files or information

relating to such adoptive placement.

Where the court records contain an affidavit of the biological
parent or parents that their identity remain confidential, the
court shall include such affidavit with the other information.
The Secretary shall insure that the confidentiality of such
information is maintained and such information shall not be
subject to the Freedom of Informaiton Act (5 U.s.C. §52), as
amended (5 USCS 552).

(b) Disclosure of information for enrollment Of Native Hawaiian

child in OHANA or for determination of member rights or benefits;

certification of entitlement to enrollment. Upon the request of
the adoptive Native Hawaiian child over the age of eighteen, the
adoptive or foster parents of a Native Hawaiian child,‘or a
Native Hawaiian OHANA, the Secretary shall disclose such
information as may be necessary for the enrollment of a Native
Hawaiian child in the OHANA in which the child may be eligible
for enrollment or for determining any rights or benefits

associated with that membership. Where the documents relating to
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such child contain an afficdavit from the biological parent or
parents requesting anonymity, the Secretary shall certify to the
Native Hawaiian child's OHANA, where the information warrants,
that the child's parentage and other circumstances of birth
entitle the child to enrollment under thc criteria established by

such OHANA family.

1952. RULES AND REGULATIONS
Within one hundred and eighty days after the enactment of the
Act, the Secretary shall promulgate such rules and regulations as

may be necessary to carry out the provisions of this Act ( ).
Miscellaneous Provisions

1961. EDUCATION; DAY SCHOOLS; REPORT TO CONGRESSIONAL COMMITTEES;
PARTICULAR CONSIDERATION OF ELEMENTARY GRADE PACILITIES

(a) It is the sense of Congress that the absence of locally
convenient day schools may contribute to the breakup of Nagive
Hawaiian families.

(b) The Secretary is authorized and directed to prepare, in
consultation with appropriate agencies in the Department of
Health, Education, and Welfare, a report on the feasibility of
providing Native Hawaiian children with schools located near
their homes, and to submit such report to the Select Committee on
Indian Affairs of the United States Senate and the Committee on
Interior and Insular Affairs of the United States House of
Representatives within two ysars from the date of thi; Act (Nov.
8, 1978). In developing this report the Secretary shall give
particular consideration to the provision of educational

facilities for children in the elementary grades.

407




404

OVERSIGHT HEARING ON THE INDIAN CHILD WELFARE ACT

BEFORE THE SENATE St. ECT COMMITTEE ON INDIAN AFFAIRS

STATEMENT OF WILLIE KASAYULIE - CHAIRMAN OF THE

ALASKA NATIVE CCALITION

November 10, 1987




A

E

O

405

The Alaska Native Coalition is the only state-wide
Native organisation dedicated solely to representation of
the views of tribal governments from throughout Alaska. I
have been the Chairman of the Coalition since its inception
in 1985. The Coalition includes over one hundred tribal
governments or village-based organizations composed of
tribal governments. We came together because existing
state-wide organizations primarily represent the views of
Regional corporations formed under the Alaska Native Claims
Settlement Act (ANCSA). Our members include the Tanana
Chiefs Conference (forty-six villages from interior Alaska),
the Western Alaska Tribal Council (sixteen villages from the
Bering Straits region) and gcores of local tribal
governments. These tribes are the intended beneficiaries of
the Indian Child Welfare Act and it is our membership which
deals with the matters governed by the Act on a day to day
basis.l

The approximately 200 Native villages in Alaska
have Traditional or Indian Reorganization Act councils which
govern their communities. We count as tribal members 211
Native residents of the community - not just those who Lold
stock in Native corporations by virtue of b- .ng alive in

1971. These tribal governments receive BIA services and ire

1 My remarks set out general problems with the
implementation of ICWA in Alaska. The more specific
suggestions offered to this Committee by the Aleutian,
Pribilof Islands Association, et al. are supported ty tne
Coalition.
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recognixed as tribes by the United States government. It is
the tribe which holds us together and which must retain the
children who are onr members and our future. Our ability to
implement ICWA has been hindered by the unique terms of the
ARCSA and arguments that it so-eﬁov removed tri-il powers,
or is proof that Congress thinks tribes don't exist in
Alaska. Until it is made clear that ANCSA had no effect on
tribal povers and that Rative village tribal governments
have the same gtatus as lower forty-eight tribes, the
promise held out by the ICWA can not be achieved. State
government is extremely hostile to tribal authority. It
intervenes in litigation on behalf of private parties who
are opponents of tribal sovereignty. The state court system
has joined in opposing tribal authority through hostile
decisions -~ containing little credible legal analysis -

andermining tribal government.

As a result o these hostile decisions, the state
courts in Alaska refuse to transfer Indian Child Welfare Act
cases to tribal courts ~ even when the e =nts leading to the
state court action arise in the Native villag: itself. The
state supreme court interprets Public law 280 as having

eliminated tribal authority over domestic relations matters

and presumably all other matters as well. They buttress
this claim by reading section 108 of the ICWA as an ’
indication that Congress intended such a resvlt when it

enacted P.L. 280. Thus, state courts are precluded from
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transferring cases involving tribal membe-3 to tribal
courts. This erroneous state court decision cripples tribal
efforts to make ICWA work in Alaska. It must be corrected,
as must notions that ANCSA affected tribal powers.

ANCSA extinguished tribal claims of aboriginal
title. It made no mention of tribal powers. The asaets
received in exchange for the : .tinguislaent of title were
not vested in the tribes. but in (theoretically) profit
making corporations governed by state law. The :ribes were
given no direct role in implementing the settleaent, yet
ANCSA is frequently used by opponents of tribal governments
as a sword to deny tribal rights and powers. The Coalition
is concerned tbat Congress has neglected the critical ro e
played by tribes in Alaska. We have always been a tribal
people and the esgtablishment of corporations has not changed
us. The "19%1 amendments™ passed by this Congress reflect
an intent to protect the resources gained in the settlement
of our tribal claims. At _he same time, however, our
efforts to amend ANCSA to provide corporations with the
authority to transfer corporate assets to tribal governments
were unsuccessful. Our oppohents insisted that any grant of
such authority be accomyanicd by language diminishing tr.oal
povers Such treatment is uuiair to tribes and is
inconsistent with other legislation, such as ICWA, intended

to strengt.:n or preserve tribal powers aznd governments.
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The state and other opponents of the tribes also
claim there is no Indian country within which to exercise
tribal powers. The population of our villages is
overvhelmingly Native and the land in and around the
villages is predominately owned by Native corporations
established under ANCSA. The Department of Interior
administers the federal Indian liquor Jaws in Alaska just as
it does in the rest of Indian country. Indeed, the only
written legal opinion of the Department on the matter
concludes that Native villages are dependent Indian
communities and thus Indian country under 18 U.S5.C. 1151(b).
Yet ever since statehood, Alaska has denied the existence of
Indian country and battled all tribal efforts at self-

determination and the exercise of tribal authority.

It is no exaggeration to say that the state's view
of Native rights is well behind that of the lower forty-
eight states. The state's hostility to tribal governpent
and ICWA has been given comfort by the Alaska Supreme Court.
We urge the Committee to consider amendments which recognize
and confirm the existence of Indian country and tribal
authority over our children. We would be pleased to assistc

the Committee in developing guch amendments.
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Statement vy John R. Lewis
Executive Director
Inter Tribal Council of Arizona

The Indian Child Welfare Act of 1978 was enacted to protect
Indian children by establishing minimum standards for the removal
of Indian children from their families and tribes. This law has
resulted in the reduction of out-of-hame placements of Indian
children into non-Indian foster and adoptive homes. We strongly
appreciate the act of Congress in establishing this major
legislation which provides for assistance to Indian tribes in
implementing child and family service programs.

System Development Resulting from the Act

In Arizona a number of major accomplishments have resulted
in the implementation of the Act. The state has reduced the
nunber of Indian children in foster homes under state
jurisdiction from 224 in 1980 to 53 in 1986. A permanently
funded Indian Child Welfare specialist position has been
established through state appropriations. With discretionary
funding, the state has entered into a number of joint projects to
improve Indian Child Welfare service delivery with the Inter
Tribal Council of Arizona and individual tribes. These have
included an Indian child protective service training program, a
study of child abuse and neglect on reservations in Arizona, a
project to establish competencies for Indian child welfare
practice, and four statewide intergovernmental conferences of
service providers who directly deliver health and human services
to Indian families. The state has also entered into 13

intergovernmental agreements with various tribes to prevent child
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abuse and neglect.
Child Custody Proceedings

Through our accomplishments we have identified a number of
areas where the Act needs to be clarified. The first of these
regards voluntary placement of Indian children in non-Indian
homes. It has been our experience that private child welfare
agencies and legal services are frequently unaware of the Act and
accept voluntary placements without regard to the placement
preference mandated by the Act. Young Indian mothers
experiencing economic hardship in Phoenix are signing
quardianship papers regarding their children which are heard in
brief probate court hearings on a voluntary basis without notice
being given to the affected tribes or to the State Administration
of Children, Youth and Families. Young mothers are also signing
powers of attorney without benefit of a court hearing. In regard
to voluntary relinquisiments, it has been the experience of
tribes that parents do not always understand the papers that they
signed.

There have also been periodic difficulties with the
procedures of the notification process. In one case, notices of
hearings were sent to the tribal cigarette store. Juvenile court
personnel and sovial service personnel need o coordinate better
at both the tribal and state levels to improve the timeliness of
the notification procedure and tribal response process

Another concern is the liberal interpretation among the
States of parental objection to transfer of proceedings under
section 1911 of the Act. Our understanding of @nqress'ional

intent is that parental objection to transfer of proceedings to
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tribal courts does not outweijh the rights of an Indian child to
be raised with the benefits of tribal affiliation. However, child
placement agencies appear to assume that parental objection to
placement with on-reservation tribal members, automatically
grants authority to place tne child with off-reservation non-
Indian families.

Consistent with the intent of the Act, the language in
Section 1911 should be amended to takaz into con.ideration the
continuance of tribal ties when looking at the best interests of
the chilc. This should occur regradless of parental objection to

the transfer of proceeding to the tribal court.

Indian Child and Family Prcjrams

while the Act has directed state policy in regard to Indian
Children, there remain many areas of unmet need. Indian children
suffer from a iack of finarcial, human and tribal resources. For
example, the state has currently only two Indian families
certified fur adoptive placement, and neither of these are
affiliated with Arizona tribes. Eighty percent of tnc 53
children in State foster care in 1986 were in .on-Indian homes.
When a private agency inquires about placement of an Indian
youngster into foster or adoptive cire, resources have not been
recruited nor made available,

Further, rehabilitative programs to support and strengthen
families such as child day care services are non-existent in most
Arizona Indian communities. This can be directly attributeq to a
lack of available monies to implement such services. There is

also still an absence of day schools on many reservations in
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Arizona. Additionally, the only boarding school available to meet
the needs of older Indian children, the Phoenix Indian High
School is in constant threat of being permanently clo.ed.

Children with severe behavior or mental health problems are
not beingy served at all. State coucts in Arizona will not give
full faith and credit to tribal court orders of commitment of
seriously disturbed Indian you‘r.hs. These children Jftentimes sit
in  understaffed, non-therapeutic tribal 3Jjails without the
benefitof medical services.

Another concern is that funding for programs established by
the Act is inadequate, is based on the arbitrary scoring of
conpetitive proposals, and mrovides no assurance of continuation
of services from year to year, For exampl.,, the Navajo Nation,
the largest tribe in the country whose child population comprises
nearly one-half of the trital membership, had Indian child
welfare grant funas withheld for two consecutive years, simply
because the tribe's written proposal to serve children did not
score 85 points according to a panel of readers. Additionally,
many small tribes are excluded fram funding for services because
they cannot afford to ewploy professional writers to develop
proposals for fundiny. The award process for Indian Child
welfare grants hinders a rational approach to the developuent of
services for children,

Finally, we are also concerned that many of the tribes in
the Pnoenix Area have not developad children's codes. Once again

this is due to limited funds available.
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Conclusion

The Congress in enacting the Indian Child Welfare At of
1978 has acknowledged the importance of tribal decision making in
determiningy the best interests of Indian children., fhis
legislation has resulted in improved social welfare service
delivery and a reduction of Indian children placed in non-Indian
hames in Arizona,

Issues of voluntary placement continue to require
Congressional attention. The Act needs clarification with regard
to transfer of voluntary cases to tribal courts. Also a method
must be developed to ex;force placement preferences in voluntary
Proceedings.

Programs to promote the security of Indian families rely on
a stable sovrce of funding. There needs to be developed a
noncompetitive, improved formula wiih adequate appropriations for
funding all tribes to operate programs to meet the needs of their
children, especially those children with special needs.

We, the tribes in the Phoenix Area wish to again commend
Congress and especially the Senate Select Committee on Indian
Affairs for their continued jnterest in the welfare of our
children. We urge the committee to support continued efforts to

fully implement the Act.
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Wiitrad K. Colegrove e e A
Chalrman

November 24, 1987

stephen H. Suagee
Staff Attorney

ICWA Oversight Hearing

Senate Select Committee on Indian Affairs
Room 838, Hart Senate Office Building
Washington, D.C. 20510-6450

Re: Testimony of the Hoopa Valley Tribe
To the Senate Select Committee:

I am a Staff Attornzy for the Hoopa valley husiness Council,
the federally recognized governing body of . the Hoopa valley
Tribe. The Council has directed me to submit this written
testimony on behalf of the Tribe and its Indian Child welfare
Program. .

A. Background R
The Hoopa Valley Tribe occupies and exercises governmental
jurisdiction over that portion of its aboriginal territory known
as the Hoopa Valley Reservation Square, in Humboldt County,
California. At 30,000 . acres; the Hoopa Square is the largest
Indian reservation in california. The Trihe comprises approxi-
mately 1800 members, 958 of whom live on the Hoopa Square. Total
population of the Hoopa Square is roughly 4300 persons, of whom
2200 are Indians. . ‘

The Hoopa ICW Program has been in existeace in some form
since 1981. <The Bureau of Indian Affairs denied funding to the
Program for FY 86, and as a result the Program was operated on a
bare-bones basis from June, 1986, until this past summer, at
which time renewed funding was available. Since that time, the
Hoopa ICW Program has been pursuimg the level of services that it
provided prior to its-loss o6f funding. stendard services include
family remedial services, foster - home recruitment, counseling
with Mental Health’staff, and monitoring of state court ICW cases
involving tribal mémbets. In addition, because I came here to
establish the first on-reservation Lagal Department in October
1986, the Tribe has begun to intervene as a formal party in ICW
cases in state court. The Legal Department is alsc assisting the
ICW Program in the development of a comprehensive Child welfare
Code for the oopa Square, which is currently in draft form.
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The Tribe is also developing a Tribal Court system, the
first tribal court in California. Currently the Court adjudi-
cates cases arisinm under the Tribe's Fishing Ordinance, and we
are in the process of extending its jurisdiction over a variety
of natural resources and other civil matters. In addition, it is
one of our paramount goals to develop u.. Tribal Court to the
point where it can reassume jurisdiction over cases arising under
the ICWA, pursuant to 25 U.S.C. § 1911(a) and (b).

B. Concerns of the Hoopa Valley Tribe
(1) Inconsistencies in Grant view: The Tribe believes
that its FY 86 application was denied due to inconsis-

tencies in application of standards during the grant
review process. Insufficient consideration was given
to the unique socio-cultural attributes of our situa-
tion, and the need to coordinate ICW services with the
development of our Tribal Court was ignored.

(2) Reservation v. Urban Programs: California has the
largest Indian population of any State in the nation.
Much of this population consists of off-reservation
Indians, particularly in the Los Angel.s area. Many of
these urban Indians are from Tribes whose regervations
are located in other states. Some Hoopa tribal members
live off-reservation, many of them in california‘'s
northern coastal counties. Indeed, between the
combined Reservation and urban population, Humboldt
County has one of the highest 1Indian population
densities of any county in the state. Although the
Tribe agrees in principle that California's large
Population of urban Indians needs ICW program services,
such services should not be implemented in any manner
that results in loweved funding for reservations.

(3) sState Implementaticn: Humboldt County social gervice
agencies have not yet sdequately implemented the ICWA.
Most of their efforts have been directed at eligibility
determinations; to a limited extent this is understand-
able because many individual Indians living in the
Eureka-Arcata urban corriaor are affiliated with
unrecognized, terminated, or unorganized Tribes. The
Hoopa Square ig located in remote, rugged, mountainous
terrain some fifty miles from the coast, and hence the
Hoopa valley Tribe iz much less visible to state social
service providers based in coastal urban areas.

RIC 420
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Nevertheless, the Hoope Valley Tribe knows who its
members are, and can readily assist state and county
agencies in making the rather perfunctory eligibility
determinations regarding Indians of Hoopa descent. Our
primary concern is that due to their preoccupation with
eligibility, state and county agencies have given
little consideration to the substance of the ICWA, and
to the important tribal rights that it recognizes. 4

For instance, neither the Humboldt County Superior
Court, nor the county and state agencies, have seri-
ously examined the ICWA's frequent requirement that
judicial decisions be based on testimony of qualified
expert witnesses. The Tribe is currently involved in a
case where the court relied on the opinions of experts
who the Tribe believes lack the necessary expertise in
and sensitivity to Indian cultural values. Of the many
social worker/psychologist reports prepared for the
court in this case, none of them say anything about
cultural issues, development of an Indian identity, or
the rights of a Tribe to see that its children grow up
in the tribal community.

Moreover, in general ths court and agencies do not
realize that Congress has defined some of the elements
of "the best interests of an Indian child," and that
these elements restrict the court's ability to apply
the generic state law standard of "best interests ot
the child."

Funding must be made available to train and certify
judges and state and county social workers and other
agency personnel. Tribal Courts should be involved in
what should be an ongoing training process to facili-
tate exchange of informatfon, and to educate judges and
agency staff regarding the role and competence of
Tribal Courts. Ir addition, agency perscnnel need to
be educated regarding the importance of the Indian
extended family, so that confidentiality cannot be
raised as a barrier to the involvement of extended
family members who may have a legitimate interest (such
as providing foster care) in an ICW case.

(4) ICWA Amendments: The Hoopa Valley Tribe.supports
enactment of the amendments drafted by the Association
on American Indian Affairs. Some of these amendments

address problems and concerns identified herein. Some
of the proposed amendments would provide added proce-
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dural safeguards, close loopholes in the original Act,
and effectively reverse certain anti-tribal results
obtained in various state courts that clearly undermine
the policy of the Act.

C. Conclusion

The ICWA is a strong Congressional statement of national
policy regarding the rights of Indian children, families, and
Tribegs. As long as significant implementation responsibilities
rest with the State, there will be need for refinement and
diligent oversight. We thank you for the opportunity to provide
this written testimony.

Sincerely,

Stephen H. S:zSe/

Staff Attorney

SHS/ib
112487ICWA.sen
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Bos 68, Bacone College Campus
- NUSKOGEE, OKLANONA 74403
Noveaber 23, 1987
To: U.S. Sensts Committee on Indian Arfairs

From: Oklshoma Indian Child Welfare Associstion
| 8 Overaight Nearings on the Indian Child Welfsre Act, PL 95-608

e Legislative/Funding Committee.of the Oklahoma Indism Child Welfars Associstion has
researchad proposed smendments to the Indian Child Welfere Act and the OICWA st its most
recent quartsrly seasion has spproved the following report to you.

W respectfully req your 1d ion of our dations. Our dations
4are based on reports previously p d to your ] ard reviewed by the OICWA

from Three Peathers Associstes Inc. and the Associstion on American Indian Affairs, Inc.
(copiles of gach are botb sttached). We support the additions/changes/delitions proposed

by both sttached reporta.

Bowvever ve would suggest several additionsl changes be meds. Ve hat. l.ated these changes
in ralation to those suggested by the Associstion on Americen Indisn Affairs Inc. They
ars refarenced by Section number and page ber in corrsspond with their raport.

Ve also wish to taks this opportunity to strongly sdvocats for fiasld hearings by your coe-
mitts and that Oklahoma be designated ss s sits for such hearings. The Oklshoms Indian
Child Welfare Associstion has functioned affectively for over five Years ss sn advocacy and
networking organization for all tribes and organizetions in Oklahoma relsted to Indian Child
Velfsre issues. Our member tribes and organizations could provida vslusble testimony from
the "front linsa" of Indisn Child Welfsrs Act implementstion. Your time in Oklahoma would
be wall spent.

Thank you very much for your considsrstion in this very important matter.

suunly,

étl L. Phtutpn, ;j;:
President

Oklshoma Indian Child Welfsre Assoc.
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Novesber 23, 1987

SUGCESTED AMENDMA "S TO THRE IWDIAN CHILD WRLFARE ACT OF 1978

AS PRESENTED BY THE OKLAHOMA INDIAN CHILD WELFARE ASSOCIATION

In addition to snd correlsted with the sttached gmendments from the Associstion un Americen
Indian Affeire, Inc. (unless s spec’“ic changs is noted below, each section/subsection of
the AAIA report has the endorsement of the OICVWA.)

Definitions _ #9 (page$)

9. Indisn "Tribe" means any Indian Tribe, band, nation or other organized group or com-
wunity of Indisns recognized as sligible for services provided to Indiana by the Secrscsry
becauss of their stetus as Indisns, including sny Alsske Netives villiages as defiped in
Section 3(c) of the Alsska Wative Cleims Act (B85 Stet.688, 639), as amended, those tribes,
bande, nations or groups terminsted since 1940, and for tha purposes of Sections 101(c),
102, 103, 104, 105, 106, 107, 110, 111, gnd 112 of this sct. Keep those tribes, bands,
nations or other organized groups that sre recognized now or in the future by the govern-
ment of Canada or any province or territory thereof, and sdd Mexico “border-tribes™.

Section 103(b) (page 13)

B. The Secrstery shall sppropriste sdditional funding which shall be sufficient to pey
for qualified witnesses rateined on behalf of the indigent psrent or custodisn.(or other
such languags.)

Section 103(g) (page 15)

G. Bvidencs that shows the existence of community or family poverty, crowded or inads-
quate housing, slcohol sbuse or non-conforming socisl behavier shall constitute clear and
convincing evidence, or svidence of s ressonable doubt, that custody by the psrent or Indisn
custodian is likely to result in serious emotional or physicsl damage to the chi'’. To neet
the burden of proof, the evidencs must show the direct casusl relstionship between psrticu-
ler conditions snd the ssrious emotionsl damags to the child that is likeliy to result.

Section 108 (page 25-26)

Section 108. We fesl that vhers possible the blologicel parents request for snonymity be
protscted. However, the sdopted child myst have sccess to ¢ menimal amount of information
which ensurss his rights which flow from tribal membership.

Section 112(s) (pags 31)

A. Suggsst naming the OICW Associstion from Muskoree sand Ansderko sress make up the three
wesber Indisn Child Welfere Cosmittees - three fruu each sres office.

Section 112(b) (puge 31-32)

B. Change paragrsph (2) to lsave out ths 10,000 Indisn populstion requirement. Some ststes
may not have 10,000 Indiens.

El{fc 424
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Section 113 (a) (8 age 33

8. Guidance, legal rapresentation, and sdvice in Indian families and Tribea involved in
tribal, atate or federal child ¢ tody proceedinga, provide that Congreas shall appropri-
ate additional funding to provide for said legal rapresentation.

Section 115(b)

B. A minimal acceptable funding level shall be set at 40 million.
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BLACKFEET NATION

et comaee P.O. BOX 850 S
BROWNING, MONTANA 50417
e e v (406)338-7179 a 57 80000
g oy ST
November 5, 1987 TED WILLIAMEON

Daniel K. Inouye

Chairman

Senate Select Committee

on Indian Affairs
Washington, D.C. 20510-6450

Dear Senator [nouye:

The Blackfeet Tribe has been actively negotiating an Indian Child Welfare
Act Agreement with the State of Montana for the last year. Although we
have now informally established a working relationship, we have been dis-
appointed in the State's refusal to negotiate in a number of areas.

We have found that all of these areas are addressed and clar’fied in the
Indian Child Welfare Act Amgndments and Indian Social Services Assistance
fct of 1987 proposed by the Association on American Indian Affairs.

The Blackfeet Tribal Business Council therefore decided that the Blackfeet
Tribe supports the two sets of drafts legisiation prepared by the
Association, and we urge your committee to prepare an appropriate Bill.

We anticipate that che introduction of such a Bi11 would enable us to bring
up items in our discussion with the State, where discussion was previously
cut off because of the State's refusal to change their established positions.

Please submit this letter into the record of the oversight hearing on the
Indian Child Welfare Act to be held November 10, 1987.

We very much ook forward to testifying on an Indian Child Welfare Act
Amendment 8i11, and we plan at that time to submit detailed testimony.

Sincerely,

Earl 01d $erson, Chairmar

B'ackfeet Tribal Business Council
Browning, Montana 59417
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BOYS J§ TOWN _

“He ain’t heavy, Father . he's i’ brother” N
20
October 28,1987

The Horiorable Damiel K. Inouye
United States Senator

722 Hart Senate Office Building
Washington, MN.C, 20510

Dear Senator Inouye:

As you probably know, Father Flanagan's B.ys' Home (more popularly known
as Boys Town) has been in the business of offering shelter, education
spiritual incentive and rehatilitative services to troubled, abused and
neglected children for over seventy years.

In recent times, we have begun to extend our services beyond our Nebraska
site to mini satellite campuses in other parts of the nation; we have
introduced a training and technical assistan-e program for other child
care institutions throughout the country which wish to reorganize their
operations along the lines of the Boys Town model; and we have estab-
lished a specialized hospital (the Boys Town National Institute For
Communication Disorders in Children) which treats over 8,500 v~_..4sters
annually.

Since 1979, we have expanded our residential care services to include
girls. Ten rew homes {(co:tages) for girls will be completed by the end
of this year, allowing us to look after approximately 150 girls at a time.

Father Val J. Peter, who has serveu as our executive director for a little
over two years now, feels that this i1mpressive expansion and Boys Town's
long established worldwide renown in the field of child care give him both
a unique opportunity and a special obligation to serve as a national
spokesman for handicapped, homeless and abused kids wherever they may be.

It is in the spirit of this obligation that we turn to You fcr assistance.

In order to allow Father Peter to have a clear understanding of the national
picture (viewed from the distinct perspectives of fifty individual states),
we would like you to list (and briefly describe) the two cr three most
pressing youth and family related 1ssues currently under discussion in the
state of Hawaii.

Tather Val J Peter, JCD, STU, (xecutive Director  (402) 498-1111

FATHER FLANAGAN'S BOYS' HOME  BOYS TOWN, NEBRASKA 68010

Q 4 2 .
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The Honorable Daniel K. Inouye
October 27, 1987
Page 2

What, if anything, is the United States Congress currently doing to solve
these problems?

Do you anticipate 1. vislative action 1n those areas in the course of 1 =xt
year 's Congressionai sess on?

The information we gather in this way will greatly assist Father Peter
in setting the Preper course for a myriad of Boys Town programs and in
lending reaningful and timely assistance to children and child care
providers wherever such assistance is called for.

Your prompt response would be of immense value to us.

Thank you in advance for your kind cooperation, I am

AD

Szmrecdanyiff PhD
Legislative Assistant to
the Executive Director

SS/kb
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20 November 1987

The Honorable Daniel K. Inouye
United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510-6450

Dear Senator Inouye:

It was a great honor to have the opportunity to share
with vou, the Souther: California Indian communities
concerns about the Indian Child Welfare Act (ICWA}.

It 1s our hope that this testimony will shed light

to the ICWA needs of the largest urban Indian community
1n the United States.

As you are aware American Indian people suffer the
wor st soclo-economic cord:tions of any ethnic group
1n our country. Among which are the lowest education
levels and highest drop out rates. In fact, High
school drop out rates are twice the national average.

Characteristics gathered 1n 1986, 1n regards to Southern
California lndian Center client services indicate,

over 30% of the clients served did not have a high

schoel diploma or GED. Over 50% of the clients were

1n need of basic adult education or learning skills
upgrading. Over 70% of the clients served were economically
disadvantaged.

Based on the SCIC survey on clients served, there

1s significant need demonstrated for basic adult eduzstion,
basic sk1lls up-grading, GED preparation classes,

as well as i1nstructional and counseling services which
provide encouragement for continued education.

wWe recognize that education 1s a key 1ngredient to
achieving self-sufficiency therefore, we have applied
for funds under the Indian Education Act, Title IV-Part
B (CFDA No. 84.061A) ana Title IV-Part C (CFDA No.
84.062).
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brcause we are the largest urban Inuian community,
our problems with illiteracy are severe and warrant
immediate attention.

We would like to req t your support in our sfforts

€O assist Americar Indian people become self-sufficient.
We respectfully request that you contact the office

of Indian Education (washington, D.C.) and support

our newd for educational frnds.

We would lijke t appreciation jin advance
for your su ému’ ly ask that you send
us a wntt&u

&
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THE NAVAJC DIVISION OF SOCIAL WELFARE

P.L.93-638 _SOCIAL SERVICES CONTRACTS

BACKGROUND

The Mevajo Division of Social Welfare has several concerns about
the manner 1n whick socisl services contracts und>r Pyblic Law
93-638 are facilitated by the Bureau of !ndian Affairs (BIA).

Chicf amone these concerns is the tendency toward excessively
restrictive regulations promulgated by BIA gceverning the
designation of funds permitted for administra.. u vis-a-vis
funas allowed for direct services. -

The Nrvajo Division of Social VWelfare is capable and willing to
administer programs with greater efficiercy than is now possible
under BIA regulations. The Tribe advocatas tha development of
regulations which deaignate 10 percent of program funds ss the
maximum share to be spent on administration. Within that 10
percent, the Tribe should be permitted to allocate funds
internclly as it determines best fer the purpose of meeting the
Navajo Nation's heavy caselosd dcmands on P.L.93-638 programs.

Basically, the Tribe's experience has shown that greater
flexibility in the administraticn of these programs in likely to
improve the actual delivery of services. The Tribe recognizes
the need for BIA to maintain overvicw of the expenditure of these
funds euch fiscal yvear, snd the Tribe accepts as reasonable the
suthority of BIA to establish general parameters on the use of
funds. The present situation, howe- :, ia too reatrictive. The
resl ability of the Tribe to deliver services and meintain
minimum stsndards for the caselosd-caseworker ratio has been
seriously impeded by insufficient administrative funding and
confusing BlA procedures.

Similarly, 8 clesrer explanation of "monitoring” vis-a-vis
"technical assistance” is nceded.

The Tribe has asked BIA to provide clcar, written definitions of
these catcgorics so that the Tribe may most efficicntly plan its
programs and comply with regulations. This requ- t has not been

adecuatcly addressed by the PiA.

In Fiscal Year 1987, thc BIA allocated $ ,632,000 to the Navajo
Nation for administration of P.L.93-638 social scrvices; the

total amount allocated for these services was ncarly $32.8
million.

The Tribc now maintains 110 administrative and direct scrvices
positions for the operation of P.L.93-638 sociai serviccs. Two
years ago, en analysis undertaken by the Tribe cstimated that 138
positions werc needed simply to meet the cascload deman > &t that
time (10 for direct services, 20 supervisors, 5 other
administrators, and 12 for clerical support).
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Using the present 110 positions, however, the Division of Social
Velfare scrves an aversge of 25,000 individusls esch month. This
is an extremely high cascload given the number of personnel
permitted under the BIA funding categories.

The state of New Mexico, for similar socisl gervice Programs,
maintains an sverage of 20 to 30 cages per socisl worker; the
Navajo Diviaton of Social Weliare ia forced to maintsin an
aversge of 50 to 70 cases per socisl worker.

RECOMMENDAT IONS

The Navajo Division of Socisl Welfsre urges that new regulstions
on the designation of funds for the dclivery of social services
uncder P.L.93-638 contrscts be devcloped.

. A broader discretion for the Tribe in the use of
sdministrative funds;

. Clearer and fuller descriptions of categories of
funding and the sctivities permissible under such
funding, determined and published 'n advance of the
applicable fiscal yea~;

. Direct involvement by representatives of Tribal
governments in the adoption of these descriptions, with
pProvision for appropriate public comment and for
continuirg consultstion with the Tribe in the
implementation of these determinations;

. The establishment of & 10 to 1§ percent administrative
cost ceiling for social services under P.L.93-638
centracts, with the automatic converaion of any unused
sdministrative funds for the purposes of direct
services.

The above recommcndations arc entirely consistent with the scope
and intent of P.L.93-638, as well as with the President's
Februa.y 1983 policy statement on Indian self-determination snd
the need to devclop government-to-government relations.

The Navajo Nstion particulsrly has embarked on & course of
greater self-dctermination and decreased dependency on the
Federal government. The Tribe has amply demonstrated its sbility
and its desire to administer these programs st thc local level
with more cfficiency than possible with the present level of
Federsl sdminiatrative roetrintinne,

August 6, 1987
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THE NAVAJO DIVISION OF SOCIAL WELFARE

The Indian Child Welfare Act (P.L.95-8/13)

The Navajo Nation doea not receive its fair share of Indian Child
Welfare granta (ICWA) because of the funding formula used by the
Bureau of Indian Affairs (RIA).

The BIA method completely diaregarda the size of the Navajo
population. Even though ihe Tribe has & Reservation population
of nearly 200,000, it cannot receive any more ICWA funds than a
tribe having a population of slightly over 15,000. The
regulation eatsbliahea a maximum grant of $300,000 for the Tribe
-- the same as for a tribe with a population of 16,000, for
example.

Thia %300.000 ceiling is merely twice that allowed to a trive
with 1 population of only 7,500 -- & fraction of the size of the
Navajo Nation.

Over 50 percent of the Tribe's population is age 19 or under.
This high percentage of young people, combined with the total
size of the population, underacores the inadequacy of the ICWA
formula e->loyed by the BIA. Baaically, the method denies the
reality of the Tribe's demographics and impedea the Tribe's
availibility to implement ICWA as Congress intended.

The Navajo Division of Social Welfare urgently recommends that
thia formula be changed to provide the necessary level of funding
to the Tribe. The Division has been succesaful in bringing
together familiea and attending to the immediate needa of ICWA
recipients in well over 80 percent of its caseload, and is
committed to improving even further the delivery of this
important service.

The Tribe also strongly supports the $8.8 million appropriated

for ICWA by the House Appropriations Committee for Fiscal Year

1988. This critical program must not be reduced below this
level,

August 6, 1887
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NAVAJO DIVISION OF SOCIAL WELFARE

SOCIAL_SERVICES BLOCK GRANTS -- TITLE XX

The Navajo Division of Social Welfare believes that present

Stsl tory language limiiing the social services block grant
program to states should be amended to allow Indian tribes to be
treated ce states for the purposes of receiving and administering
these grants.

Tribes presently are able to receive portiona of the grants
indirectly, at the discretion of state governments and after the
state has removed a portion of the funding for adminiatration.
Since it is the tribal government, and not to state. that
actually delivers the servicea the block gra~t, and as the Tribe
administers funding for other programs (by grant and by
contract), it js tte position of the Tribe that there is no valid
reason for continuing the practice of denying social services
block grants to Indian tribea.

The Navajo Division of Social Weltare is aware that the U.S.
Department of Health and Buman Servicea (HHS) supports amending
Title XX of the Social Security Act (42 U.S.C. 1387 et seq.), and
the Tribe supports HHS's efforta to change this partTcular
proviaion of the law.

The Navajo Division of Socirl Welfare also favors the
consoiidation of this grant ,rocrnss with the Low-Income Home
Energy Assistance Program (LIHBAP) as described in the June 1985
HHS proposal to amend the Act. This proposal would allow broad
latitude to the administer‘ng agency (the Tribe) to allocate
funda from these two programs in the most effective manner aa
determined at the ;ocal level. Such a conaolidation would tend
to reduce administrative costs and increase the efficiency of
actual gervice delivery.

August 6, 1987
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Indian Child and Family Services

The Lndun Cleid Welfare Cormrim

Novesber 6, 1987

Senator Daniel InoLye

Chairman

Senate Select Committee on Indian Affairs
Room 838, Hart Semate Office Building
Washington, 0.C. 20510-6450

RE: Indian Child Welfare Act Oversight Hearings

Oear Senator Inouye,

I understand that there will be no public nstinn¥ during the
Indian Child Welfare Act Overcight Hearings. Therefore, our
testimony is written and submitted on behalf of the Indian Child
and Family Services program to the Senate Select Committee on
Indian Affairs.

The Indian Child and Family Services program began in 1960, funded
by the init.al appropriation of Title II funds. Two small Califor-
nia Mission Indian tribes formed a consortium in an effort to |
implement a Title II ICW program in San Diego County, California. |

Since that first small ngrant, the ICFS consortium has received

continuous Title Il funding and has increased by 12 additional

tribes in San Diego and Riverside counties. In addition, three

Indian organizations are also asmbers of the consortium. We are

also prov din? a limited amount of ICW casework in Orange and Los

Angeles counties through a one-year grant with the California State |

Departmsent of Social Services. |
|

Our agency has grown tremendously in expertise and credibility over
the past seven ysars. We have become licensed as one of the only
state-licensed Indian foster family agencies in this state and we
are bercaing licensed as an adoption agency. A1l of our direct
services staff is made up of Indian persons who have graduate and
WSt-gflduate degrees. We have been respcnsible for providin? ICHA
training to severa) hundred social workers as well as providing ICW
advocacy for the small tribes and urban Indians in our area. We
have worked to provide ICW services for Indian families and
children involved in foster care and adoption and are currently
managing rasework involving approximately 100 Indian children.

Sint Dvge Coaenty Riverode Connty Orange Cosnty Los Angeles Coumty
(ASownstratve Othos) T8 State Street Suite 101 12758 Brookhurst Street 1125 W 8th Sirest Suise 101
2001 E Valigy Parkway Sure IF Hemet CA $2343 Garden Grove, CA 52640 Los 7
mﬁ‘m (114) 229-3018 (714) 83002 {13) 877-1308




ERIC

Aruitoxt provided by Eic:

432

Senate Select Committee on Indian Affairs
November 6, 1987

Our achievements have been numerous and we are proud to relate
them. However, in spite of the intentions of the Indian Child
Welfare Act, the road to our achievements has been a seven-year
uphill struggle. We have been hindered each step of the way through
4 variety of forces as I will explain.

1. The Title II funding process is arbitrary it best. Because of
the competitition for funds, our progru, as with «11 ICWA
programs, works with the knowledge that each year may be the last,
depending on the funds aﬁsroprhted by Congress for Title 1l
programs; dcpcndin* on the comittee who reviews the ICW proposals
at the BIA Area Office. Then, once funded, our Security becomes
hinged on the reliability of the Bureau Area Office. In every year
of our program's existence our Requests for Reimbursement have been
lost, delayed or Simply overlooked at least one time per year. This
has caused the near closure of our program on three occasions when
we did not receive & timely reimbursement from the BIA. We are
expected to maintain current records and reports for the Bureau,
yet they in turn can cause senseless delays of the funds which are
needed to maintain our program.

Another problem with the funding process involves the committees
which review and make recommendations to fund ICW projects. A
program may receive excellent reviews one year, then receive
negative reviews the following year for proposing to continue a
similar program, simply because the reviewers are different,
inexper ienced or biased.

The funding process almost appears to be a lotter{ with the luck of
the draw. There is no system for assuring that all Indian people
will have access to the benefits of Public Law 95-608. For example,
in the state of California, the state with the largest population
of Indian people §200,000), there are four ICW programs: Indian
Child and Family Services, the San Francisco Indian Center,
;o:ya:e& Hoopa and the Consortium of Coastal Rancherias at
rinidad.

In other words, there is one ICW program covering two counties in
southern Califor ia (ICFS); there is no Indian child welfare
program in the Los Angeles area which has over 50,000 Indian
people; there is one small program in central California serving
the Shoshone, Washo and Pajute tribes (Toiyabe); there is one
program in the San Francisco Bay area where over 100,000 Indian
people reside (S.F. Indian Center); there is one program serving
the Hoopa tribe in northern California and there iS one program in
the far northwest corner of California serving three tribes there
(Consortium of Coastal Rancherias).

Thus, out of 122 tribes in the state of California, only 21 are
receiving direct ICW services. Qur program--Indian Child and Family
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Senate Select Committee On Indian Affairs
Novesber 6, 1

Services --serves 14 of those tribes. What about the remaini.a 101
tribes? Who assures that their children will not be permanently
resoved from them thrcugh culturally insensitive social work

pract ices?

2. The issue of state compliance with the Indian Child Welfare Act
is a major stumbling bl in the Act's implementation. Ignorance
of the law by social workers, particularly in an area such as
California re there is a large population of American Indians,
creates an impossible situation for assuring that the law is fol-
lowed and benefits Indian le. A mechanism needs to be estab-
“ished whereby states can be monitored and sanctioned for not
aplementing the Act.

3. Statewide ICWA training is one method to assure compliance with
the law. A 1983 statewide survey conducted by the California State
Department of Social Services s that this state was (is)

= = with the Indian Child Welfare Actl Our
agenc, s spent a Creat deal of money in the training of county
social workers about the Indian Child Welfare Act and their
respons ibilities in following it. It does not make sense that small
programs such as ours must use precious funding for the training of
county social workers about a federal law. Yet, because there is no
statewide ICWA training by the Department of Social Ser.ijces and
because of the constant turnover of county social workers, if we
don't persist with our training efforts, our local social workers
become even more ignorant of the law.

The ICWA amendments drafted by the Association on American Indian
Affairs addresses these and other concerns. We fully support these
amendeents and urge the Sena e Select Committee on Indian Affairs
to also support the amendments.

The Indian Child Welfare Act, although it doesn't address land,
witer, or other tribal economic issues, is one of the most
important pieces of legislation to ispact the future of all Indian
tribes.

In our work we are able to witness the positive results of the ICWA
to keep Indian families together, but we also witness continuing
violations of the law. It 15 imperative that this law continue to
be supported by Congress. Your support should include the amend-
ments as drafted by AAIA, as well as the financial support to
assure continuation of Indian Child Welfare Projects.

Thank you for considering this testimony during the Indfan Child
Welfare Act Oversight hearings.

Director
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Corporation for American indian Development

Amencan indian Center s 225 valencis Street 8 San Francisco. CA 94103-2306

STATEMENT OF THE CORPORATION FOR
AMERICAN INDIAN DEVELOPMENT, INC.,
PRESENTED BY PRIL TINGLEY, MSW, MAMAGER,
HUMAN DEVELOPME'"T DIVISION
BEFORK
THE SEWATE SELBCT COMMITTEE ON INDIAN AFFAIRS
I
THE NOVEMB”R 10, 1987 OVERSIGHT BEARING
on

THE INDIAN CHILD WELPARE ACT OF 1978

Mr. Chairman and Cosmittes Members:

We thank you for the privilege of addressing the Committee
regarding Titie I ritle II of the Indian Child Welfare Act of
1978, Pollowing =re comments concerning what we feel are
important issues that should be addressed as Part of this
Congressional oversight process:

The current formula used by the Bure * of Indian Affairs
(BIA) to distribute Title II, Indian Child welfare Act {,CWA)
funds natic r ly 1s not consistent coii a nationwide basis. This
impacte California rather severely 1in that although California
has the largest Indian population of any state, the national
funding allocation Plan does not reflect this fact.

Therefore, of the over 200,000 American Indians residing in
California, only about one-fourth, or 57,000 ‘Indian Health
Services e_timate), live within an area where they have access to

Title II ICWA program services.

- (415) 391-5800 (415) 552-1070 {415) 552-1475

O
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The Area Grant Review process of the BIA ulso 1s not
consistent on a nationwide basis, nor dnes it take into account
specific demographic differences.

Looking at th issue with a more localized pecspect 1ve  ana
must then note that one result of this inconsistency has been
tnat of the 122 federally-recoqgnized tribes in California, only
18 receive Title II services; and of the 57 counties within the
State of California, only 12 are within the service juriadiction
of an existing Title II Frogram.

By not taking .nto account demographic differences,
additional inconsistencims occur. Since the land-base of most
California Tribes is so small, many of their citizens must live
i, "hear-reservation" areas, which creates a multitude of
jurisdictional problems, eapecially when no ‘ritle II program
exists to help mediate these problems.

Also unique to California, the majority of thLe state's
Indian population (85-95%) reside in off-reservation irban
centers, In most of the stute's major urban centers {(as an
example, the Los Angeles area), there are no Title II programs or
services,

Ticle II programs usually are the only local means for the
provision of preventative services to Indian children and their
families. They are also vsudlly the on), means of monitoring for
state compliance to the pr _sions of Title i of the ICWA.

Specific to the matter of compliance, st te and county
welfare agencies nationally are not provadiny ocutreach services
to insure that there are sufficient Indian foster homes available

for temporary or long-term placement of Indian children when no
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extended family or tribally licensed foster home placement
exists, States are therehy failing to comply with the foster
care placement cri <via of Title I of the ICUA.

In light of this ard Other problems, a national enforcement
mechanism needs to be established whereby states can be monitored
and penalized for not nuplementing the provisions of Title J of
the ICWA. A systen could be established bas=2d uvon the current
model that exists nationally for child abuse.

An additional significant contribution to the 1mpler'atation
of Title I provisions could be the allocation of funds for
training state and county juvenile and family court Jjudges, court
workers and county welfare workers. If this effort were to be
undertaken, 1t must b; understood that, due to the high staff
turnover at the county court and welfare agency level, this
effort must be On-going. A more cost effective appr -ach {for the
federal government), however, might be to require that Jjuvenile
level court judges attend an ICWA certification course at the
National Judiciai College.

State court and county welfare workers could also be
required to ouvtain ICWA certification as part of their licensure
requirement. Most often, a single social work individual at the
county welfare level will have the duey of being the ICWA
"expert® fall upon them. An across-the-board national ICWA
certification process would alleviate this problem, and so help
assure that t.e provisions of Title I are implemented nation-

wide.
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In riiewing and evaluating the operation of Title II
programs specifically, a number of problems also require

discussion.

Title II program staff are required to provide state court
evaluations and assessments, provide services to victims of child
abuse, neglect, domestic violence and also provide preventative
services. Yet the BIA has set an administrative policy stating
that no funds may be used for mental health services. Their
justification for this policy is that the Incian Health Services
(IHS) provides these services.

In reality, orf-reservation populations are not eligible for
these services due to IHS pciiCy. Existing state mental health
programs, especially those in urban areas, have six week to six
month (the latter being most common) waiting lists for services.
In reservation areas where IHS services do exist, there is no
reciprocity from IHS and state mental health workers to tribal
ICWA workers, in terms of tre sharing of information (with client
consent) for treatment purposes and for the coordination of
services,

In both reservation and off-reservation populations, there
are second ard third generation dysfunc ional 1individuals and
families who have never received mental health services. A
provision to allow Title II ICWA programs to provide mental
health services is sorely needed.

Specific to both Title I and Title II provisions, it must be
noted that there are alsv a number of Indian children that the

ICWA fails to protect.
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Children who are mermbers of state-recognized tribes or of
tribes whose federal status is pending are oxcluded under current
provisions of the ICWA. Congress should consider an ex‘ention of
the basic humar. rights contained within the ICWA to these
children.

There are also many Canadian Indian children whe are
removed from their homes while their families reside within the
United States. The Jay Treaty defines Canadian Irdian cicizens
(treaty or status) as havi~g the same rights as United States
Indian (treaty) citizens while they reside within the United
States. I' has been the BIA'e policy, however, that no Title II
funds may be used to protect the rights of these children and
that ritle I provisions do not apply t.¢ them. Since the United
States has extended the political definition of the term ‘Indiarn”
to Canadian Indians through this inte:national agreement known &s
the Ja' Treaty, and since the Un:ted States Constitution refers
to treaties as being "the highest law of the lan2,” it would seem
that C'ng.¢ss must provide the means to allow for the ICWA tc
conform to constitutional and inter;anonal law 1n i{his matter.

The Irdian Child welfare Act will have been passed for ten
years in 1988 and the application of the law has been tested.
Some ststes have still taken no action to implement this federal
law. It is clearly time for the provisions of this law to be
reviewed, analyzed and strengthened,

We thank you for your consideration in this matter of such
vital importance to the children and families of our indigenous

nation-states.

82-115 (443)
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